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以下のIとIIの問題に答えなさい。

ー

以下の文章は、イギリスの裁判所の判決文の一部である。これを読んで後の問いに答えなさい。

(20] Much academic learning has been devoted to the topic of distilling from any given judgment that part 

of it which forms the ratio of the decision.…A detailed review of the territory is to be found in Chapter 2 of 

Cross and Harris, Precedent in English Law (4th Edition). The overall picture is of a broad spectrum of views. 

[21] At one end of that spectrum is to be found the approach of Lord Halsbury in Quinn v Leatham [1901) 

.. AC 459 at 506: 

"A case is only authority for what it actually decides." 

Taken literally, such an analysis would limit the scope of the ratio of any given case to the material facts upon 

which it was decided thus excluding from consideration as part of the ratio any broader principles fonning 

part of the reasoning of the court. 

[22] In contrast is the view ofDevlin J (as he then was) as expressed in Behrens v Bartram Mill Circus [1957] 

2 QB 1 and summarised thus in Cross and Harris at page 58: 

“…the ratio decidendi consists of the re邸onor reasons for a decision which the judge who gives it 

wishes to ・have the full authority of precedent." 

[23] Taking a middle course in R(Kadhim) v Brent London Borough Council Housing Benefit Review Board 

(2001) Q.B. 955 Buxton LJ observed at para J 7: 
"Cases as such do not bind; their rationes decidendi do. While there has been much academic discussion 

of the proper way of determining the ratio of a case, we find the clearest and mqst persuasive guidance, 

at least in a case such as the present where one is dealing with a single judgment, to be that of Professor 

Cross in Cross & Harris, Precedent in English Law, 4th ed (1991), p 72: !'The ratio decidendi of a case 

is any rule of law expressly or impliedly treated by the judge as a necessary step in reaching his 

conclusion, having regard to the line ofreasoning adopted by him."" 

_[24] In the circumstances of this case, I am satisfied that the approach of ~ is the appropriate 

one allowing as it does a degree of latitude as to how the scope of the ratio is demarcated but requiring the 

application of the rule of law thus defined to be a necessary step towards the conclusion reached in deciding 

the case. 

出典： R (Youngsam) v Parole Board [2017] EWHC 729, [2018) 1 All ER 800 

※ページ下部に出典を追記しております。

問1 | A Iに入る最も適切な先例は、本文で触れられているもののうち、どれか。

問2 問1の答えを導いた理由を、本文の内容だけを用いて、説明しなさい。

※WEB掲載に際し、以下のとおり出典を追記しております。

Contains information licensed under the Open Justice -Licence vl.O. 
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II 
次の（イ） ～ （二）の中から 2問を選択して答えなさい。

必ず選択した番号を明記すること。

（イ）
It is a "longstanding principle of American law'that legislation of Congress, unless a contr的

intent appears, is meant to apply only within the territorial jurisdiction of the United States."' This 

principle represents a can_on of construction, or a presumption about a statute's meaning, rather than a limit 

upon Congress's power to legislate. It rests on the perception that Congress ordinarily legislates with respect 

to domestic, not foreign matters. Thus, "unless there is the affirmative intention of the Congress clearly 

expressed" to give a statute extraterritorial effect,''wemustpres皿1eit is primarily concerned with domestic 

conditions." The canon or presumption applies regardless of whether there is a risk of <;ontlict between 

the American statute and a foreign law. When a statute gives no clear indication of an extraterritorial 

application, it has none. 
※WEB掲載に際し、以下のとおり出典を追記しております。

Morrison v. National Austria Bank Ltd., 261 U.S. 247 (2010). 
https ://www.supremecourt.gov/ opinions/USReports.aspx 

（口）

Cyberc_rimeis anycrime that utilizes networked computer systems whollyI •. 

orin part、Itoundertake illegal activities. Such acti可tiesare diverse, Ianging 

fromthe.ftofmoney dataorintellectualp.topertyto,thedistributionofillegal 
images,bullying; piracyandvanda1izingwebsites, suchasinhacktivism.The 

key to the uniqueness of eybetcrime is that networked computers -such as 

those.on. the World Wic;le Wep (the'Web'}-allow-crimes to take place・:that 

c1re more,autom,ated; anonymous and unhinde~ed .by tfme・・and glob&I,.barriers. 
Such activity can also be committed on a huge scale and for very little cost. 

Crirp.inologists C?J:I •ask.. questions about cybeicrime in the same. way that we 

.appro4t:h any oilier.forrri of cfllilinal activity. Is _it new, unique and a real s_ocial 

prol;:>l~m or a moral or. me.dia-led p紐ic?Vf e can ask qu・estions at?out-the 
cause ofthe vario11;s a~tivities that might be ~ncompassed with iiia.defiI_li~ion 
~f ¢y.b~rcrime, and w~ might even ask if the notion of cybercrirne・is・ a us.eful 

concept in the first place. Yet, many of these basic questions are・ only just being 

posed. The starting point, however, is what exactly is cybercrime? 

If we are to define cyberctirne as any compμter-:iuediated criminal activity, 

then someone using a・ smartphone to _go~gle the address of the_ bank they 

wish to rob might be classified as a cyberctiminal. 

※WEB掲載に際し、以下のとおり出典を追記しております。

Used with permission of Taylor & Francis Informa UK ltd -Books, 
from Cybercrime, from The The Routledge Companion to Criminological Theory and Concepts, 
Craig Webber, (eds) Avi Brisman, Eamonn Carrabine, and Nigel South, 2017, p518; 
permission conveyed through Copyright Clearance Center, Inc. 
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（ハ） Ourunderstanding of the morality of war has for many centuries been shaped by a tradition of thought known 
as the theory of the just war. In its earliest manifestations in ancient and medieval thought, this theory 
emerged from a synthesis of Christian doctrine and a natural law conception of morality. Its ~endency was to 
understand出emorality of war as an adaptation to problems of group conflict of the moral principles 
governing relations among individuals and to see just warfare as a form of punishment for wrongdoing. Its 
concern was with a rather pure conception of right and wrong that made few concessions to pragmatic 
considerations and was unwill!ng to compromise matters of principle for the sake of eonsiderations of 
consequences. During tl1is classical phase in the history of the theory, the principles of the just war were quite 
different from the laws of war in their current form. • 

※WEB掲載に際し、以下のとおり出典を追記しております。

Used with permission of Oxford University Press -Books (US & UK), 
from "The Morality of war and the Low of war", Jeff McMahan, 
from "Just and Unjust Warriors : The Moral and Legal Status of Soldiers", 
edited by David Rodin and Henry Shue, 2008, p.19; 
permission conveyed through Copyright Clearance Center, Inc. 

（二）＇
Rights-based theories explain. private law in terms of rights that individuals hold 

against other individuals. It is of course common to describe private law using the 

language of individual rights; lawyers say that contracting parties have rights to the 

performance of contractual promises, that landowners have rights to quiet enjoyment 

of their land, and so on. The distinctive feature of rights-based theories, however, is 

that they regard these legal rights as founded on a deeper, roughly Kantian (or 

"individualist") conception of rights. In this view, legal rights are grounded in a 

conception of individual agency or:freedom. For rights-based theorists, the law is 

concerned with duties that, at their foundation, are owed • to other individuals qua 

individuals rather than duties that are imposed to further a collective or social goal. 

Thus, while rights-based theorists might accept that contract law benefits society, their 

basic justification for contract law is that contracting parties have obligations, owed to 

their co-contractors, to perform their contracts. Such theorists give similar 

explanations for other primary legal duties, such as duties not to trespass, not to cause 

nuisances, and not to carelessly injure another's person or property. 

※WEB掲載に際し、以下のとおり出典を追記しております。

Used with permission of Harvard Law Review Association, Smith, Stephen A., " 
DUTIES, LIABILITIES, AND DAMAGES", from "Harvard Law Review", Vol.125, No. 7, 2012, p.1729; 
permission conveyed through Copyright Clearance Center, Inc. 
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