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以下の IとIIの問題にすべて日本語で答えなさい。

ー

財産制度の違いを類型ごとに説明した以下の文章を読み、問いに答えなさ い。

mThere are three broad species of直匹marran眸m皿： commonproperty, collective (or 

state) property, and private property. In a common property arrangement, resources are governed by 

rules whose point is to make them available for use by all or any members of the society. A tract of 

common land, for example, may be used by everyone in a community for grazing cattle or gathering 

food. A public park may be open to all for picnics, spo1is, or recreation. The aim of any restrictions 

on use is simply to secure fair access for all and to prevent anyone from using the common 

resources in a way that would preclude their use or access by others. 

Collective property is quite a different idea. In a system of collective property, resources are 

not left open to all comers. Rather, the community as a whole determines how resources are to be 

used; these determinations are made on the basis of the social interest through the society's 

mechanisms of collective decision making. Now what this amounts to will depend in part on the 

communal institutions that exist in paiiicular societies. It may involve anything from a leisurely 

debate among the elders of a tribe to a bureaucratic decision implementing a Soviet-style "five-year 

plan." (In modern societies, collective property amounts in effect to state property, and is often 

referred to as socialism.) It depends also on the dominant conception of the social interest-—for 
example, whether this is conceived as an equal interest in the welfare of all, or the greatest 

happiness of the majority, or the promotion of some future goal such as national glory, cultural 

splendor, or rapid industrialization. 

Private property is an alternative to both collective property and common property. In a 

private property arrangement, rules of property are organized around the idea that contested 

resources are to be regarded as separate objects, each assigned to the decisional authority of some 

particular individual (or family or firm). The person to whom a given object is assigned by the 

principles of private property (for example, the person who found it or made it) has control over the 

object: it is for her to decide what should be done with the object. In exercising this authority, she is 

not understood to be acting as an agent or official of the society. Instead, we say that the resource is 

her property; it belongs to her; she is its owner; it is as much hers as her arms and legs, kidneys, and 

corneas. In deciding how the thing is to be used, she may act on her own initiative as a private 

person without giving anyone else an explanation, or she may enter into cooperative arrangements 

with others, for their benefit or her own profit, just as she likes. What is more, her right to decide as 

she pleases applies whether or not others are affected by her decision. If Jennifer owns a steel 

factory, it is for her to decide (in her own interest) whether to close the plant or to keep it operating, 

even though a decision to close may have the gravest impact on her employees and the prosperity of 

the local community. 

(2)Though private property is a system of individual decision making. it is still a system of 

匹~- Owners are not required to rely on their own strength to 

vindicate their right to make decisions about the objects assigned to them: any attempt by others to 

thwart or resist the owner's decision will be met with the combined force of the society as a whole. 

If Jennifer's employees occupy the steel factory to keep it operating despite her wishes, she can call 

the police and have them evicted; she does not have to do this, or even pay for it, herself. 
※ページ下部に出典を追記しております。

問1 下線部(l)について、財産制度の種類ごとの特徴を相互の違いがわかるように簡潔に

まとめなさい。

問2 下線部(2)はどのようなことを指すか、簡潔に説明しなさい。

※Web公開にあたり、 著作権者の要請により出典追記しております。

Property Law Republished with permission of Wiley-Blackwell, 
from, A companion to philosophy of law and legal theory,Property Law, J.Waldron, 2010; 
permission conveyed through Copyright Clearance Center, Inc. 
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次の（イ） ～ （二）の中から 2問を選択して答えなさい。

必ず選択した番号を明記すること。

（イ） 次の文章を日本語に訳しなさい。

In common law countries, one of the first things law students learn is 

that, save for few exceptions, law・ imposes no duties of rescue. Law 

professors often use this point to illustrate a basic tenet of legal positi-

vism: the distinction between legal and moral prescription (or "the 

separation thesis"). According to the most rudimentary view of legal 

positivism, associated with the work of John Austin, law is defined as 

the sovereign's command, backed by a sanction. Rescuing the drown-

ing stranger, students may be comforted, is morally required. But law 

does not always follow moral prescription. More rarely acknowledged 

in basic law school courses is the fact that travelers on the earth's 

oceans and seas are bound by a duty of rescue. This joins a number of 

other rules that distinguish between the high seas and territorial waters. 

Importantly, the high seas are considered the territory of no sovereign. 

Save for several important exceptions, the movement of vessels traveling 

at sea cannot be restricted. 
※Web公開にあたり、著作権者の要請により出典追記しております。

Humanity at Sea Maritime Migration and the Foundations of International Law,I.Mann; 
Cambridge University Press,2016; and 
3.1.3 the statement "Reproduced with permission of The Licensor through PLSclear 

（口）
次の文章を日本語に訳しなさい。

In the 1980s, law enforcement authorities, especially in the USA, started to 

focus more intensively on a strategy "to go for the money" and to pay increased 

attention to the financial sides of criminality.'Ihis was not a new method; already 

in the 1930s the prosecution of Al Capone for tax evasion was the result of such 

focus. However, in the 1980s a criminal justice policy with the purpose of taking 

awaythe血ancialincentive to commit crime was promoted more intensively as 

an effective strategy against serious crime. The rationale for this development 

was that the more traditional law enforcement methods, whereby criminal 

offences are investigated and the offender is punished by a criminal sanction, 

were not regarded as sufficient to deal with new and more advanced forms of 

criminality. It was argued that the strategy to take away illicit proceeds would 

lead to a general deterrence from crime, as the defendants would be prevented 

from benefitting血anciallyfrom crime, and from reinvesting illegal assets into 

new criminality. In addition, society would be compensated as the State would 

be reimbursed the costs of combating crime. More far-reaching powers within 

a profit-based law enforcement strategy were furthermore motivated by the 

necessity to preserve public confidence in the white economy by sending out 

a signal that crimes should not pay. 
※Web公開にあたり、著作権者の要請により出典追記しております。

Thunberg Schunke, M. (2017). Frontmatter. In Extended Confiscation in Criminal Law: 
National, European and International Perspectives (pp. I-Iv). Intersentia. 
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（ハ） 次の文章を日本語に訳しなさい。

"Get paid for what you're already doing!" reads one sperm bank's advertisement. "$50,000 for 

an extraordinary egg donor," announces an advertisement in an Ivy-League college newspaper. 

A robust commercial market in human reproductive material is the foundation for a multi-

billion dollar fertility industry. Yet existing law does not provide a clear answer to the question 

of whether human reproductive material is property like any other. The tax law, for example, 

has never addressed the tax consequences of sales and gifts of human eggs and sperm. Courts 

and the Internal Revenue Service have ruled, however, on sales of blood plasma and human 

breast milk. Similarly, the law of trusts and estates is silent on the question of whether ova and 

sperm may be freely transferred at death. But in some contexts, the law permits posthumous 

reproduction. Comprehensive and logical property-law treatment for eggs and sperm might 

lead to absurd results for human sexual relations. At the same time, however, ignoring the 

existing commercial market creates a de facto tax preference for the work of selling sperm or 

eggs. 

（二） 次の文章を日本語に訳しなさい。

Arguments against the labor exemption to antitrust law are nothing new. While it is unlikely 

that the labor exemption will be literally repealed, the political orientation that the argument for repeal 

represents has, in effect, already won. The argument is important not because the obstacles that 

antitrust law places in the way oflabor organizing are the most significant challenges facing American 

labor today (though they are important). Rather, it is important because it is perhaps the purest text for 

the underlying worldview that has driven the more general legal hostility toward the economic 

coordination rights of working people over the last few decades.... 

Labor law and antitrust law both allocate economic coordination rights, setting out criteria 

under which economic coordination is and is not permitted. The current antitrust paradigm, in 

ascendance since the nineteen-seventies, enacts a fundamental policy choice: it authorizes large, 

powerful firms as the primary means of economic and market coordination, while undermining and 

a廿ackingall other mechanisms of economic coordination, from workers'organizations to small 

business cooperation to public regulation of markets.... 

※Web公開にあたり、 著作権者の要請（こより出典追記しております。

The Cambridge Handbook of U.S. Labor Law for the 
Twenty-First Century;Sanjukta Paul;Cambridge University Press; 
Reproduced with permission of The Licensor through PLSclear. 
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