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The speed of technological developments poses a real challenge to the law and to regulation. How
then are legislators, judges and lawyers to apply and adapt the law, especially in a commercial context?

Coptract law

“Smart contracts™ are contracts which can be partially or fully executed or enforced without human
intervention. At their simplest, they involve an instruction to the computer that if X happens then the
computer is to act to make Y the result. This process of “if-then” instructions can be compared to the
operation of an antomatic vending machine. If youwish to buy a snack, you put money in the machine,
select the product and the machine takes the money and delivers you your snack. In such a simple form,
there should be no problemin upholding the existence of a contract in legal systems such as the common
law, which assess the intention of the contracting parties objectively, so long as the parties were aware,
when contracting, of the nature of the arrangement which they were entering into.

But the law has to address how to provide a remedy if contractual consent has been vitiated, for
example, by misrepresentation or frand. Smart coniracts are self-executing as the terms of the agreement
between a buver and a seller are written into lines of code which exist in a blockehain. When the coded
conditions are met, a produet is released or a payment made. No-one, including a court, can stop the
performance of a smart confract. The courts wili not be able to cancel the performance of the contract.
But a remedy may lie in the law of unjust enrichment in both common law and civil law jurisdictions
to compel the parties to re-transfer the property or money which was the subject of the transaction.

Moreover, if there is widespread use of Artificial Intelligence (A} to optimise the arrangements
between contracting parties on the occurrence of contingencies, contract law will have to be developed
to address this. If machines make independent decisions, how will the law attribute those decisions to

the intention of the coniracting parties?

Changes to legal pragtice
But it is not only substantive law that will need to be adapied in order to accommodate changing

technology. Many commentators have suggested that the legal profession itself is on the brink of

unprecedented upheaval.
Law firms are employing Al to support or even replace lawyers in the execution of core legal tasks.

In Pyrriro Investments v MWB Praperty [2016] EWHC 256 (Ch), an English court expressly endorsed, for

duties in the hotel and leisure industry, where over three million documents had to be considered for
relevance and possible disclosure. The High Court considered whether, for the purpose of disclosure,
the ﬁarties could rely on predictive coding, a form of machine learning that takes data input by people
about document relevance and. then applies it to much larger document sets, Master Matthews
considered that there was no evidence thai predictive coding software leads to less accurate disclosure
than manual review, and indeed, there was some evidence to the contrary. He also noted that predictive
coding software offers greater consistency than dozens, or perhaps hundreds, of junior fee-earners
independently seeking to apply the relevant criteria in relation to individual documents. Moreover, it was a
ruch less expensive option: he estimated it would cost several million pounds for a full manual review
versus approximately £500,000 for predictive coding software.
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