
MAJOR LEGISLATION 

Jan. - Dec., 2000 

1. Constitutional Law 

Airiendment to the Pubiic Offices Election Act 

Law No. 1 18, November 1, 2000 (Effective on November 21, 
2000) . 

Background : 

With regard to the election of public officers, the Constitution of 

Japan guarantees universal (Art. 15, para. 3), equal (Art. 14; Art. 44 

proviso), direct (Art. 15, para. 3; Art. 43, para. 2) and secret elec-

tions (Art. 15, para. 4) for public officers. But it also provides that the 

number of the members of each House (Art. 43, para. 2), the quali-

fications of the members of both Houses and their electors (Art. 44), 

the electoral districts, method of voting, and other matters pertaining 

to the method of electing members of both Houses (Art. 47), shall be 

fixed by law. By 1950, based on these constitutional provisions, the 

details of the election systems, such as the electoral districts, the num-

ber of the members of each House, and methods of voting, were de-
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cided for every classification of election by different election regula-

tions. In 1950, however, the Public Offices Election Act that integrated 

the regulations for each election was enacted. Since then, the Public 

Offices Election Act has taken on the position of the basic law for all 

elections. 

The Constitution of Japan also adopts a bicameral system, provid-

ing that the Diet shall consist of two Houses, namely the House of 

Representatives and the House of Councilors (Art. 42). The bicameral 

system under the Constitution of the Great Japanese Empire consisted 

of the House of Representatives, composed of members elected by a 

national public election, and the House of Peers, composed of the Im-

perial family, the Peers and members appointed by the Emperor. In 

contrast to the House of Peers, it was decided that the House of Coun-

cilors, which later became the Upper House in place of the House 

of Peers, should be composed of members elected by national public 

elections, in the same way as the House of Representatives, under Ar-

ticle 43 of the Constitution of Japan which provides that both Houses 

shall consist of elected members, who shall be representatives of all 

the people. As a result, since its formation, the existence meaning and 

identity of the House of Councilors has come to be questioned in rela-

tion to the House of Representatives within the same framework of the 

public election system. 

The House of Councilors Election Act enacted in 1947 adopted a 

national constituency and prefectural constituencies for the House of 

Councilors election. This system was then taken over in the Public Of-

fices Election Act enacted in 1950. The reason for adopting this sys-

tem was to provide the essential substance or function of the House of 

Councilors with a specific difference and to give its existence mean-

ing by making the election process different from that of the House 

of Representatives, which adopted a multi-member district system. The 

national constituency system in particular was devised to make the 

House of Councilors "the House of sound sense" composed of peo-

ple of learning and experience and representatives of professional abil-

ity who would not necessarily be swayed by the framework of a po-

litical party. In the early elections under this system, many candidates 

who did not belong to political parties were elected and the compo-
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sition of the members of the House of Councilors was quite different 

from that of the House of Representatives. The fact that the function of 

the House of Councilors was different from that of the House of Rep-

resentatives was shown by the activities of these members who did not 

belong to political parties. So it seemed that the aim of adopting a na-

tional constituency system had been achieved. However, after that, as 

elections piled up, the "political party-ization" of the House of Coun-

cilors advanced in the same way as in the House of Representatives, 

and the members who belonged to political parties came to occupy al-

most all the seats of the House of Councilors, so that the party com-

position of the Houses came to resemble each other. As a result, the 

present characteristics of the House of Councilors gradually came into 

being. At last the situation was reached that the House of Councilors 

was called a "carbon copy of the House of Representatrves" and rts 

meaning was thrown into doubt. Furthermore, as the tendency to "po-

litical party-ization" strengthened, the national constituency system be-

came a stage where the political parties used pop star and other big 

name celebrity candidates who could be expected to poll many votes 

even in the vast electoral districts in order to collect votes. 

The reform of the House of Councilors electoral district system 

was made by a revision of the Public Offices Election Act in 1982. 

By this reform, while the prefectural constituency system remained as 

it was, the national constituency system was abolished and a binding-

list-system of proportional representation was introduced instead. This 

reform's substantial aim was the solution of the defect of the national 

constituency system that severe election campaigns and enormous elec-

tion costs were forced on candidates by the fact that the electoral dis-

trict was too large. But, because the binding-list-system of propor-

tional representation was necessarily based on the existence of polit-

ical parties, this system has received the following criticisms since 

its introduction.: ( 1) this system has advanced the excessive "political 

party-ization" of the House of Councilors; (2) elections under this sys-

tem were "elections in which voters cannot see the candidates' faces"; 

(3) the process by which political parties ranked candidates for their 

lists was opaque. Furthermore, a single-member district system com-

bined with a binding-list-system of proportional representation was in-
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troduced for election of the members of the House of Representatives 

in place of the multi-member district system by the revision of the 

Public Officers Election Act in 1994. As a result, the electoral district 

system of the House of Councilors came to closely resemble the elec-

toral district system of the House of Representatives, so people became 

more strongly conscious of the need to reform the election system of 

the House of Councilors. But political parties remained out of step on 

the issue and reform was put off into the future. 

However, the Executive of the House of Councilors belonging to 

the Liberal Democratic Party (LDP) began to be afraid that the party 

would lose its majority in the chamber in the 2001 election if it were 

held under the present system. This was because the number of seats 

held by the LDP in the House of Representatives was drastically re-

duced in the election of June, 2000. Especially the number of votes 

cast for the LDP in the proportional-representation section of the 2000 

House of Councilors election was less than the number cast for LDP 

candidates in single-seat districts. This meant that the present system 

of allowing voters to cast ballots for parties became a burden for the 

LDP. Furthermore, the opaqueness of the process by which the LDP 

ranks candidates for its proportional representation list for the House 

of Councilors elections was exposed in July in the wake of a scan-

dal involving the former Financial Reconstruction Commission chief 

Kimitaka Kuze, a House of Councilors member of the LDP. (Kuze 

obtained 100 million yen from private firms to cover party member-

ship fees for about 33,000 people, in an effort to get his name placed 

higher on the LDP Iist of candidates). Therefore the opportunity of 

introducing a non-binding-list system of proportional representation 

rose rapidly in the LDP. As a result, the LDP and its coalition part-

ners Komeito and the Conservative Party formally decided to 

submit a bill amending the Public Offices Election Act to the upcom-

ing Diet session. This bill introduced a non-binding-list-system of pro-

portional representation for the House of Councilors election in place 

of present binding-list-system of proportional representation and re-

duced the House of Councilors' seats by 10. The opposition parties 

the Democratic Party of Japan (DPJ), the Liberal Party, the Japanese 

Communist Party (JCP) and the Social Democratic Party (SDP) 
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strongly criticized this bill as devised to serve partisan interests and 

based on partisan strategies, and adopted a stance of outright opposi-

tion to the ruling coalition. 

Therefore, the 150th Diet session, convened on September 2 1 , be-

gan in an unprecedented state of chaos over the bill. On September 

21, the day of the convening of the Diet, the establishment of a spe-

cial committee for the election system to deliberate on the bill was de-

cided in the House of Councilors' plenary session on the basis of the 

strength of the ruling coalition's majority in the chamber. Against this, 

the opposition parties violently resisted the establishment of this com-

mittee through strategies such as refusing to submit a list of commis-

sioners for the special committee. In response to this, the House of 

Councilors' President, Juro Saito, asked opposition parties to submit 

a list, but the opposition parties refused to do so, so President Saito 

nominated commissioners with the necessary authority on September 

29. On October 2, a meeting of the special committee was held. The 

opposition parties decided to boycott almost all committee and ple-

nary sessions in both Houses in protest against the bill. On Octo-

ber 3, the ruling coalition submitted the bill to the House of Coun-

cilors. On October 6, the special committee started to deliberate on 

the bill in defiance of the opposition boycott. On October 1 3, the bill 

was railroaded through the committee by means of the strength of the 

ruling coalition's majority, without the opposition being represented. 

House of Councilors' President, Juro Saito, who took this situation se-

riously, presented a mediation plan which proposed a non-binding-list-

type mixed with a binding-list-type to both the ruling coalition and the 

opposition parties, but both the ruling coalition and the opposition par-

ties rejected this. As a result, President Saito resigned on October 1 8. 

On October 19, Yutaka Inoue, an LDP member of the House of Coun-

cilors, was newly elected ,as the House of Councilors' President in a 

plenary session. The bill cleared the House of Councilors plenary ses-

sion on the strength of the ruling coalition's majority in the chamber 

and was immediately sent to the Lower House. The opposition parties, 

which had boycotted all deliberations in the House of Councilors, de-

cided to participate in the deliberation in the House of Representatives 

for the reason that deliberation of important bills was necessary. De-
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liberation of the bill began on October 20 in the special committees 

for political ethics and public offices elections. After three days discus-

sion, the bill was passed in the House of Representatives plenary ses-

sion on October 26. 

Main Provisions : 

The main contents of the non-binding-list-system of proportional 

representation are as follows. 

( l) The notification of the candidacy 

Political parties can make a person on the list for the House of Coun-

cilors a candidate for the proportional representation segment by sub-

mitting the list to the Head of Elections on the official announcement 

day of the election (Art. 86.3). But, unlike the former binding-list-

system, political parties will not predetermine the ranks of the candi-

dates on their list (Art. 86.3, para. 1). As will be mentioned below, the 

rank of the candidates on the list is decided in correspondence with the 

number of votes polled by individual candidates on the list. 

(2) The method of voting 

As a principle, voters should write a candidate's name on the list in 

the ballot in the polling place. But, voters can write a party's name in 

place of a candidate's name (Art. 46, para. 3). 

(3) The way in which candidates are elected 

(a) First, Diet seats are assigned to political parties on the basis 

of the total votes cast for political parties and individual candidates on 

their list (Art. 95.3, para. 1). 

(b) Next, the ranks of the candidates in each political party's list 

are decided in accordance with the number of votes polled by individ-

ual candidates on their list (Art. 95.3, para. 1). 

(c) Finally, of the candidates on each political parties list, the 

number of candidates on their list corresponding to the number of Diet 

seats assigned to each political parties in (a) are elected in accordance 

with the ranks decided in (b) (Art. 95.3, para. 4). 

Editorial Note: 

First, the advantages of the non-binding-list-system of proportional 

representation, in comparison with the former binding-list-system of 
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proportional representation, may be indicated as follow. Under the for-

mer binding-list-system of proportional representation, voters could not 

cast ballots for an individual candidate on party lists, and could not 

but follow the ranking of the list predetermined by the political par-

ties. Unlike former system, under the non-binding-list-system of pro-

portional representation introduced this time, voters can cast ballots for 

an individual candidate on party lists as well as for the parties them-

selves, and political parties are restrained by a ranking determined in 

accordance with the number of ballots cast for individual candidates 

by voters. This system recognizes voter-led choices, although within 

the limited framework of the lists submitted by political parties, so the 

phenomenon of the excessive "political party-ization" of the House of 

Councilors suggested so far will be eased to a certam extent The ill 

effects of the earlier system such as "an election in which voters can-

not see the candidates' faces" and the opaqueness of the process by 

which political parties ranked candidates for their lists are removed 

as well. The formal motives of the ruling coalition in submitting this 

Amendment included these points, too. 

But, various problems in the non-binding-list-system of propor-

tional representation introduced this time may be pointed out as fol-

lows. First, it has been pointed out that the ill effects associated with 

the defunct national constituency are brought back by a non-binding-

list-system of proportional representation being applied to the national 

constituency. Although the former binding-list-system of proportional 

representation also applied to the national constituency, election cam-

paigns by individual candidates were prohibited under this system. 

However, under the non-binding-list-system of proportional representa-

tion introduced this time, it was decided that election campaigns by in-

dividual candidates should be recognized because the priority of can-

didates on the list is decided according to the number of votes polled 

by individual candidates on the list. The misgiving has been expressed 

that the ill effects associated with the old national constituency, such 

as the fact that severe election campaigns and large election costs 

would be forced on candidates, and that political parties would come 

to depend on pop stars and other big name celebrity candidates ex-

pected to poll many votes, would reappear. 
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Next, the so-called problem of "the side sink of the vote" has been 

pointed out as the biggest problem of this non-binding-list system of 

proportional representation. Under this system, votes cast for individ-

ual candidates are in the first place counted as votes cast for the po-

litical party to which that candidate belongs. In other words, votes for 

individual candidates are converted into votes for political parties. As 

a result, it becomes possible for votes cast for a single candidate who 

polls many votes to benefit other candidates in the same political party 

list who poll few votes. But that means that a vote cast for candi-

dates who poll many votes functions as more than two votes. Also, 

it would become possible for a vote which a voter casts for the elec-

tion of a specific individual candidate to be used for the election of 

other candidates whom voters do not want, so the will of the voters 

is distorted. Furthermore, under this system, it was made a principle 

that a voter writes only the name of the individual candidate on the 

ballot of the white paper. As a result, when a voter writes down the 

name of the specific individual candidate, it is possible that he or she 

is not necessarily conscious of the connection of that candidate with 

the political party which submitted the list. But this is an illusion. In 

reality, that vote also functions as a vote for the political party. It has 

been pointed that one ulterior motive of the ruling coalition in intro-

ducing the revised system was the very intention that the total number 

of votes polled by the Government political parties would be increased 

by the votes cast for individual candidates, depending on just such a 

voters' illusion. 

As stated above, various substantive problems have been pointed 

out regarding this Amendment. But we can say that the biggest prob-

lem of this Amendment has been the procedure adopted for this 

Amendment, rather than these substantive problems. 

As mentioned above, the Constitution of Japan only states gen-

eral principles concerning elections and entrusts in principle concrete 

decisions as to the structure of the election system to the wide dis-

cretion of the Diet. But, of course, this doesn't mean that the major-

ity can arbitrarily design the electoral system. Any legislation must be 

adopted in order to serve life, human rights, and the peace and safety 

of the people in a fair way through careful deliberation. It is all the 
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more necessary that the Public Offices Election Act, establishing the 

election system, should meet these demands. In the first place, the de-

sign of the election system concerns the very basis of representative 

democracy and above all infiuences the suffrage of the sovereign peo-

ple. So, when the Diet changes the election system, the Diet must go 

through a process in which it spends an amount of time appropriate 

to that importance, deliberates carefully, and finally reaches agreement. 

The Diet must make every effort to gain public support in that process. 

In deciding the election system, the Diet must consider the principles 

stated in the Constitution of Japan and the form which it should ide-

ally take. Especially in reforming the electoral system of the House of 

Councilors, the Diet needs to consider the significance of the House 

of Councilors in a bicameral system and the roles of political parties 

in the House of Councilors, etc. At the same time, however, no elec-

tion system can be perfect and each has its advantages and defects. 

How each election system functions largely depends on the concrete 

political conditions. Therefore, in deciding an election system, the Diet 

must calmly ascertain the concrete political conditions in which the 

system will be applied as well as base itself on general and abstract 

principles and ideals. Furthermore, because the election system is de-

cided by the elected members themselves, this easily leads to a system 

of "entrenchment" designed for self-protection by the incumbent mem-

bers. For such a reason as well, when the election system is decided, 

it is necessary to prevent "entrenchment" through careful deliberation 

and by showing the people that the decision was based on the right 

reasons. 

However, the procedure adopted for this Amendment ignored 

such considerations completely and could even be called a blasphemy 

against the representative democracy. How can a sound representative 

democracy function by establishing a rule deciding the basis of the 

representative democracy through a procedure that can even be called 

a blasphemy against the representative democracy? 

As mentioned above, various problems have been pointed out re-

garding the non-binding-list-system of proportional representation in-

troduced this time. However, the non-binding-list-system of propor-

tional representation in general, whose fundamental idea is to incorpo-
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rate a voter-led element into the framework of a proportional represen-

tation system based on political parties, has some rationality of its own 

and this system has the potential to become a very useful system, de-

pending on how it is used. If a non-binding-list-system of proportional 

representation as such is given a bad name due to the system's de-

sign and the process of deliberation based on party interests and party 

strategies this time, it may even be a tragedy for representative democ-

racy in our country. 

At any rate, the non-binding-list-system of proportional repre-

sentation introduced this time was used in the House of Councilors 

election held in July, 2001. It is necessary to ascertain the utility 

of the non-binding-list-system of proportional representation carefully 

through calmly analyzing the actual conditions in which it is em-

ployed, the results, and so on. 
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