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7. Labor Law 

1 . Employer's order that a transferred worker should return. 

Decision by the Second Petty Bench of the Supreme Court 

on Apr. 5, 1985. Case No. (o) 856 of 1981. 39 Minsha 675. 

[Fa cts] 

X aokoku appellant) was an employee of Y1 aokoku re-
spondent). Yl and A had established Y2 aokoku respondents) 

jointly. X had been transferred from Y1 to Y2 Without changing 
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his status as an employee of Yl ' 

X was repeatedly absent from Y2 Without notice. Then, Yl 

thought that it would be unfaithful to A for Y1 to keep X at 

Y2･ Y1 ordered X to return to and work at Y1' X did not obey 
the order, so Y1 dismissed X disciplinarily. 

X filed an action demanding nullification of the order and the 

dismissal. 

In first and second instances, the courts dismissed X's action. 

[Opinions of the Court] 

Jokoku appeal dismissed. 

In ordering the worker who has been transferred to another 

undertaking but keeps his/her status as an employee of the orig-

inal undertaking to return to the latter undertaking, the employer 

need not get the consent of the worker unless there are special 

circumstances requiring it. There exists an agreement that the 

worker supplies labor under the direction of the original 
employer from the time of conclusion of the employment con-

tract, and the transfer does not change this agreement. 

[Comment] 

Recently, the transfer of workers has increased considerably 

in Japan. The goals of the transfers are diverse. The understand-

ing, between the worker and the employer, of the future return 

depends on the goal. 

The Supreme Court, paying no attention to the various 
realities of transfers, ruled that the employer might, whenever 

he/she liked, order the transferred worker to return. If the Court 

had taken account of the diversity of transfers, the decision 

would have been different. The return has a serious effect on the 

life of the transferred worker. So, the ruling that the employer 

may, in principle , order the worker to return without his/her con-

sent is questionable . 

2 . Unfair labor practice discrimination between unions in con-

nection with overtime work. 
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Decision by the Third Petty Bench of the Supreme Court on 

Apr. 23, 1985. Case No. (gyo tsu) 40 of 1978. 39 Minsha 730. 

[Facts] 

X (interveners on jokoku respondents' side) is a trade union 

composed of employees of Y aokoku appellants). A is another 

unjon composed of employees of Y. Y put the planned overtime 

work system into practice. In the system, the hours of overtime 

work were fixed in advance according to the planned production. 

X objected and criticized the system. Then, Y eliminated mem-

bers of X from overtime work, so they received less remunera-

tion than that of members of A (since there was no overtime 

pay) . The elimination had a great economic impact on the mem-

bers of X. 

X complained about Y to the Labor Relations Commission 
of Tokyo. The Commission issued a relief order, finding that Y's 

act fell within unfair labor practice . The Central Labor Commis-

sion aokoku respondents) confirmed the order. 

Y filed an action demanding withdrawal of the order. In first 

instance, the court gave judgment for Y. But, in second instance, 

the court reversed the decision given at first instance. 

[Opinions of the Court] 

Jokoku appeal dismissed. 

If a trade union finds itself at a disadvantage as a conse-

quence of its own choice in bargaining with the employer, it can-

not be said in general and in abstract that an unfair labor practice 

of the employer has caused the disadvantageous situation. An 

employer, however, should recognize and respect the right of 

organization of each union equally, and should not discriminate 

between unions on the basis of their policies etc. In deciding 

whether the act of the employer falls within unfair labor practice, 

circumstances must be taken into account comprehensively. 

The elimination of members of Y from overtime work in this 

case falls within unfair labor practice in light of the cir-

cumstances. 
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[Cbmment] 

If an employer engages in unfair labor practice by way of dis-

crimination between unions, the employer tries to disguise its 

motive. In such a case, the employer creates the appearance that 

a union can enjoy some advantage in exchange for acceptance 

of certain conditions proposed by the employer, and another 

union that refuses the conditions cannot enjoy the advantage. So, 

in judging whether the discrimination between unions falls within 

unfair labor practice, it is necessary to find the hidden intent of 

the employer. 

This decision justly pointed out that the apparently reasona-

ble act of the employer might be based on the intention of unfair 

labor practice, and adopted a way of judgment in which cir-

cumstances weighed heavily. 

3. Employer's order of transposition which necessitates proceed-

ing to the new post alone. 

Decision by the Second Petty Bench of the Supreme Court 
on July 14, 1986. Case No. (o) 1385 of 1979. 477 R(~han 6. 

[Fa cts] 

Both the collective agreement between Y aokoku appellants) 

and A (trade union composed of employees of Y) and the works 

rule of Y have a provision to the effect that Y may transpose 

its employees. 

At the time of conclusion of the employment contract be-

tween X aokoku respondent) and Y, there was no agreement 
that limited X's place or area of employment. 

Y suggested that Y should transpose X (then working at the 

Kobe Office of Y) to the Hiroshima Office. But X refused the 

suggestion. Then. Y suggested and ordered that Y should trans-

pose X to the Nagoya Office. X refused the order and was dis-
missed disciplinarily. 

For Y, there was no reason why the person to be transposed 

to the Nagoya Office had to be X. 
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The reason why X refused the order of transposition was 

that, to comply with the order. X had to proceed to the new post 

leaving his family behind. 

X filed an action demanding nullification of his dismissal. 

The courts in first and second instances considered X's refusal 

to be reasonable and nullified the disciplinary dismissal. 

[Opinions of the Court] 

Original decision reversed and remanded. 

It is possible for Y to transpose X without getting the consent 

of X at the time of the transposition in light of the collective 

agreement, the works rule and the employment contract. 

An employer is considered to have abused its rights if there 

was no need of transposition for the business, if the transposition 

was based on an illegal motive, and if the transposition would 

force the worker to be subject to a disadvantage much heavier 

than that to be endured by a worker commonly. The need of 
transposition for the business (as a criterion for the abuse of 

rights) should not be restricted to a high level of need such as 

absence of any employees suitable for the post except the 
worker. 

With regard to the need of the business and the disadvantage 

to be incurred by the worker, the order of transposition in this 

case was not caused by Y's abuse of rights. 

[Comment] 

In Japan, transposition of a worker to a distant place is fre-

quent. Transposition has a great effect on the life of the worker 

and his/her family. In our opinion, a worker should be free to 

refuse transposition unless the transposition of the worker is 

essential for the business and the worker has agreed with the 

employer on the necessity of his/her future transposition. This 

decision underestimated the effect of transposition on the 

worker's life, which was ranked lower than the convenience for 
business . 



DEVELOPMENTS lN 1985 - 1986 JUDlClAL DEClSlONS 1 1 7 

By Prof. KAZUHISA NAKAYAMA 

MADOKA SAITO 


