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reason for that judgment which the Supreme Court emphasizes is the 
balance between Y and the other victims of the bankrupt company’s 
Business. The Dividend, which was tendered by the bankrupt company to 
Y, consisted of the money collected from the other victims of that 
company. If Y could reject X’s claim to return the Dividend, it would mean 
that Y could retain the benefit at the cost of the other victims and that, on 
the other hand, the other victims could get no remedy. It would have been 
this unfairness that drove the Supreme Court to turn down  Y’s defense 
based on Art. 708 of the Civil Code.
 To deny the application of Art. 708, there is another way of stating that 
the bankruptcy trustee is not “［a］ person” himself under that Art, “who 
has tendered performance of an obligation for an illegal cause.” But the 
counter argument could be　raised that he should be regarded as the 
same as the bankrupt company “who has tendered performance of an 
obligation for an illegal cause” because the trustee is an agent for the 
bankrupt company in the bankrupt proceedings. In discussions about the 
bankruptcy trustee’s legal position, more courts and scholars favor the 
latter view. The Supreme Court did not answer directly whether a 
bankruptcy trustee should be treated as if he were a bankrupt company 
“who has tendered performance of an obligation for an illegal cause”. 
Rather, the Supreme Court denied the application of the Art. 708 by using 
a principle of good faith in this case. In other words, the Supreme Court 
did not want this result in all similar cases, but rather just want it in some 
specific case.  

4.　An Additional Remark:
 The decision of the Supreme Court in this case has an English text at 
the website of the Supreme Court. The Summary, Facts and Opinion in 
this Note are extracts from there. Please see the website: http://www.
courts.go.jp/app/hanrei_en/detail?id=1298

4.　Family Law

X v. Y
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Supreme Court 1st P.B., July 17, 2014
Case No. （Ju） 1402 of 2012 

68（6） MINSHU 547; 1406 HANREI TAIMUZU 59

Summary:

 It is inadmissible to contest the existence of the father-child relation 
between the husband and the child by claiming a declaratory judgment on 
the absence of a parent-child relationship, even under the situation where 
scientific evidence indicates decisively that there is no biological tie 
between the husband and the child presumed to be a child born in 
wedlock under Art.772 of the Civil Code, and where the husband and the 
wife, who is solely in parental authority and has maternal custody over the 
child and thus living together with the child and her biological father, have 
already divorced.
 
Reference: 

 Civil Code, Arts.722, 775; Personal Status Litigation Act, Art.2, Item 2 
 
Facts:

 The appellant （Y） and the wife （A） were married in 1999. While A had 
been in a physical relationship with another man（B） since 2008, the 
substance of their marital relationship was maintained. A became aware of 
her pregnancy in 2009 and gave birth to the appellee （X）. Despite A’s 
confession by A that X was not Y’s child, Y made a notification of birth 
stating A and Y as X’s parents. Since then Y had raised X as his child. 
Later on A came to intend to divorce B, and in 2010 they divorced by 
agreement designating A solely to exercise parental authority over X. X 
and A are currently living with B. 
 A, a statutory representative of X, filed this case for a declaratory 
judgment on the absence of a parent-child relationship between X and Y, 
arguing that the presumption on the relationship under Art.772 of the Civil 
Code had been precluded according to the former DNA test which was 
privately conducted by A, stating that B was most probably the biological 
father of X. A, B and X were currently living together and established a 
new family relationship, which was also convincing the preclusion. A prior 
conciliation in 2011 was unsuccessfully ended on February 23rd. The court 
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of first instance （Asahikawa Family Court, judgment of December 12, 
2011. Kinsho No.1453, page 22） upheld the claim by A admitting its 
lawfulness. The court of prior instance （Sapporo High Court, judgment 
March 29, 2012. Kinsho No.1453, page 22） upheld the lower court’s 
decision and dismissed the appeal by Y. Y made a final appeal to the 
Supreme Court. 
 
Opinion:

 The judgment in first instance shall be revoked, and the judgment in 
prior instance shall be quashed. The case shall be dismissed. 
 The system of the presumption of child in wedlock, which Art.772 of 
the Civil Code provides, determines that the child whom a wife conceived 
in her marital status is presumed to be a child of her husband’s. In 
addition, Art.774 and following provisions strictly limit the measure to 
contest the father-child relationship when the child is given birth by a wife 
who is in marital status; only the husband is allowed to claim a denial of the 
presumption, within just one year since the husband became aware of 
birth of the child. The court of prior instance found the purpose of this 
limitation is to protect privacy in a family and to prevent the interest of the 
child who shall be raised in a peaceful family from being harmed; thus the 
court determined that it is not appropriate to preclude the presumption of 
legitimacy only where the possibility to conceive the husband’s child is 
denied by a convincing appearance, such as their separation at the period 
of gestation, and stated that the presumption should be precluded when 
there are special circumstances which are not adverse to this purpose. The 
preclusion due to the objectively clear absence of a biological parent-child 
relationship will not harm this purpose in this case, thus the court 
determined that the claim filed by A shoud be admitted. Negation of a 
father-child relationship is essentially settled by filing an action to rebut 
presumption of legitimacy, and a declaratory judgment on the absence of a 
parent-child relationship can be claimed only where the presumption of 
legitimacy is precluded. The court of prior instance confirmed that there 
was no prejudice of the purpose mentioned above according to the 
scientific evidence stating the absence of a biological father-child 
relationship between X and Y, and X’s current status of living in a new 
family life, and therefore the court affirmed preclusion of the presumption 
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of legitimacy and admitted the claim was lawful. However, the Supreme 
Court disagreed with the decision referring to the strict manner of the 
system. The action to rebut the presumption is strictly limited in its means, 
period and person to commence the procedure and this keeps its 
rationality while preserving the legal stability of the civil status of the 
family. Once the child is presumed to be a child born in wedlock under the 
Civil Code, one must essentially fi le this rigid action to deny the 
legitimacy. Even if the absence of a biological father-child relationship is 
clear from scientific evidence, and the husband and the wife have already 
divorced and been living separately, and the child is currently taken care of 
by the wife who solely holds parental authority, those circumstances do 
not necessarily eliminate the requirement of preserving the legal stability 
of the child’s status, therefore is not proper to regard that the presumption 
is precluded in this case. The Court considers that it is appropriate to 
contest the existence of a father-child relationship not by filing an action to 
rebut presumption of legitimacy but by claiming a declaratory judgment on 
the absence of a parent-child relationship regardless of Art.774 and the 
following provisions of the Civil Code, only in case that it is obvious that 
the husband and the wife had no opportunity to have sexual contact when 
the wife conceived the child because of their de facto divorce or physical 
separation, etc. Since there was not such a circumstance in this case, the 
presumption of legitimacy cannot be precluded, and therefore this claim is 
unlawful. Thus the judgment in prior instance shall be quashed, the 
judgment in first instance shall be revoked, and this case shall be 
dismissed.

Editorial Note: 

 The Supreme Court has been supporting the opinion to preclude the 
presumption of legitimacy where it was obvious by a third party that the 
wife had no opportunity to have sexual relationship with the husband 
when she was supposed to conceive the child, by reason of imprisonment, 
an oversea stay, de facto divorce, etc., and the Court still kept this 
conventional criterion in this case. To consider this preclusion, several 
criteria can be found in prior practices of lower courts; in one of them （1）
the presumption can be precluded when the existence of a parent-child 
relationship is denied by scientific, objective evidence, such as blood type 
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test or DNA test. In other cases （2） absence of domestic peace to be 
protected by the presumption system was additionally required for the 
preclusion, indicated in the situation such as the originally registered 
father and mother are estranged and living separately. （3） Parties’ 
agreement with denying the presumption was also able to be adopted by 
the procedure of Rulings Equivalent to Agreements which Art.277 of the 
Domestic Relation Case Procedure Act （former Art.23 of Domestic 
Relations Trial Act） provides. Furthermore, theoretical study suggests that 
the presumption can be precluded when （4） the original family relation 
was ruptured and the mother and the child established a new family 
relationship with the biological father, or （5） when it is not found that the 
originally registered father has confirmed the child as his. In the 
questioned case, the Supreme Court clearly excluded at least （1）, （2） and 
（4） criteria in its decision. Although similar decisions regarding to a clime 

as unlawful with respect for the legal stability of the child’s civil status had 
already made by the Court, this case was distinguished from prior cases as 
the originally registered mother and father had already divorced and the 
establishment of the new family relation which was consistent with the 
biological relationship was apparent with their later adoption and 
marriage. It seems to have conflicted in the Court with how to interpret the 
biological father-child relationship when the biological father and the child 
already have a family relationship. Two dissenting opinions attached in the 
case mentioned that it was too artificial to prevent the child from 
constructing a legal relationship with her biological father to maintain the 
conventional framework of the Court’s decision. However, a changeable 
de facto father-child relationship or/and their future feelings are clearly 
lacking in stability to be a decisive factor to settle the current status, and 
also in the recent tendency of diverse family structures, it should be rather 
hesitated to say that the parent-child relationship by adoption is inferior 
and therefore should be modified to the relationship by consanguinity or 
by the statutory presumption of legitimacy. Though the decision of the 
high court can be evaluated by its attitude taking into account the actual 
situation of the child in the resolution in each individual case, a declaratory 
judgment on the absence of a parent-child relationship itself has no effect 
to grant a new father-child relationship between the child and the 
biological father. It is considered reasonable that the Supreme Court 
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omitted to admit exceptionally the claim for a declaratory judgment 
referring to the new family relationship which was changeable during the 
judicial proceedings (and later suficientlty fixed and adoption), and rather 
maintained the consistency of the system of the presumption of legitimacy 
which is a major effect of marriage.
 It should be noted that there was no conflict with dissenting opinions 
as to whether a father-child relationship should not be determined only by 
the blood relation, and the Supreme Court consistently has taken this 
approach in its precedent cases. If scientific evidence, such as a DNA test, 
stating the absence of blood relation could absolutely invoke a claim for a 
declaratory judgment on the absence of a parent-child relationship which 
was possible for anyone to claim at anytime where there was an interest in 
the claim, the meaning of the strict procedural limitation of denying a 
father-child relationship implied by the system of the presumption of the 
legitimacy would be significantly harmed. Confrontation between opinions 
is found over whether the blood relationship should be primarily referred 
to for determining a legal father-child relationship. The Civil Code seems 
to have already granted a certain protection to the father-child relationship 
which is not based on the blood relation, since the system of the 
presumption admits the intervention of the party’s intention where the 
father exercises the right of avoidance of the legitimacy, and the father-
child relationship which is not consistent with the blood relationship will 
be never contested under the Civil Code without a claim for invalidity of 
acknowledgement of parentage or a declaratory judgment on the absence 
of a parent-child relationship. Referring to the acknowledgement, however, 
the Court mentioned in other cases that it should be invalid if the father 
acknowledged the child who has no blood relationship. The Civil Code 
widely allows persons who have interest to claim invalidity of the 
acknowledgement under its Art.786. In the context of respect for the legal 
marriage, the procedure for a declaratory judgment on the absence of a 
parent-child relationship divides the status which originally arose from 
marriage and protects the stability of this status with its prerequisite 
condition of the preclusion of the presumption of legitimacy, thus the 
procedure should be different from the action seeking invalidation of an 
acknowledgement of parentage by nature. However to consider the 
purpose of protecting the stability of the child’s legal parent- child 
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relationship, the consistency should be questioned where only the 
relationship which arose under certain circumstances can be rebutted by 
reason of blood relationship. Necessity of ensuring the person responsible 
to support the child cannot be extinguished when the relationship is 
obtained by the acknowledgement out of marriage. Regarding to the future 
task of legislation, it should be also noted that there is still no provision to 
regulate DNA testing in Japan. The apprehension of imprudent use of such 
scientific evidence might affect the decision of this case, and in later 
legislation a certain attention must be paid to be determinant for a legal 
father-child relationship.

5.　Law of Civil Procedure and Bankruptcy

X v. Ys
Supreme Court 1st P.B., April 24, 2014

Case No. （ju） No.1781 of 2011
68 （4） MINSHU 51

Summary:

 X filed an action to seek an execution judgment under Article 24 of the 
Civil Execution Act with regard to a judgment rendered by a district court 
in the Un i ted S ta t es o rder i ng t he payment o f damages fo r the 
unauthorized disclosure and use of a trade secret and enjoining such an 
act, except for the part ordering punitive damages. The Supreme Court 
quashed the judgement of prior instance and remanded the case, because, 
in order to construe whether or not the United States has indirect 
jurisdiction, it is necessary to examine matters such as whether or not 
there is a likelihood that any act violating X’s right or interest would be 
committed by Ys in the United States.
 
Reference:

 Code of Civil Procedure Arts. 3-3 （viii） & 118 （i） ; Civil Execution Act 
Arts. 22 （vi） & 24.
 




