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relationship, the consistency should be questioned where only the 
relationship which arose under certain circumstances can be rebutted by 
reason of blood relationship. Necessity of ensuring the person responsible 
to support the child cannot be extinguished when the relationship is 
obtained by the acknowledgement out of marriage. Regarding to the future 
task of legislation, it should be also noted that there is still no provision to 
regulate DNA testing in Japan. The apprehension of imprudent use of such 
scientific evidence might affect the decision of this case, and in later 
legislation a certain attention must be paid to be determinant for a legal 
father-child relationship.

5.　Law of Civil Procedure and Bankruptcy

X v. Ys
Supreme Court 1st P.B., April 24, 2014

Case No. （ju） No.1781 of 2011
68 （4） MINSHU 51

Summary:

 X filed an action to seek an execution judgment under Article 24 of the 
Civil Execution Act with regard to a judgment rendered by a district court 
in the Un i ted S ta t es o rder i ng t he payment o f damages fo r the 
unauthorized disclosure and use of a trade secret and enjoining such an 
act, except for the part ordering punitive damages. The Supreme Court 
quashed the judgement of prior instance and remanded the case, because, 
in order to construe whether or not the United States has indirect 
jurisdiction, it is necessary to examine matters such as whether or not 
there is a likelihood that any act violating X’s right or interest would be 
committed by Ys in the United States.
 
Reference:

 Code of Civil Procedure Arts. 3-3 （viii） & 118 （i） ; Civil Execution Act 
Arts. 22 （vi） & 24.
 



112 Waseda Bulletin of Comparative Law Vol. 34

Facts:

 X is a corporation existing under the law of the State of California. It 
had the technique and information relating to treatment of eyebrows 
（hereinafter referred to as the “Technique, etc.”）. The Technique, etc. 
falls within the definition of trade secret under the law of the State of 
California, the United States. This Code grants trade secret holders to 
recover damages and seek an injunction （Section 3426.3 and 3426.2 （a） of 
the law of the State of California, hereinafter these provisions shall be 
referred to as the “Provisions”.）.
 X entered into an agreement with Company A, a Japanese corporation 
（stock company）, under which X would grant Company A an exclusive 
license, etc. to use the Technique, etc. in Japan and would receive payment 
for the license. According to this agreement, X disclosed the Technique, 
etc. to Y1 and Y2, who were employees of Company A.
 Y1 and Y2 established Company Y3 separately from Company A, and 
then Y1 and Y2 left Company A. Company Y3 opened eyebrow treatment 
salons in Japan and also opened a school to teach the eyebrow treatment 
technique. Y1 and Y2 used the eyebrow treatment technique as the 
directors of Company Y3. Y4, Y5, and Y6 were employees of Company A. 
They had left Company A and then were employed by Company Y3 and 
used the eyebrow treatment technique in Japan.
 X sued Ys in the United States District Court in California to seek 
damages for their unauthorized disclosure and use of the Technique, etc. 
and an injunction to enjoin such acts under the Provisions. 
 The said court rendered a judgment enjoining Ys from committing the 
unauthorized disclosure and use of the Technique, etc. in Japan and the 
United States, in addition to ordering the payment of damages for such 
acts （hereinafter referred to as the “Judgment in the United States”）.
 Then, X filed an action to seek an execution judgment under Article 24 
of the Civil Execution Act with regard to the Judgement in the United 
States, except for the part ordering punitive damages.
 The first instance dismissed the claim. The second instance also 
dismissed the appeal by X, because X has not proved a fact that the 
damage sustained from Ys’ act was caused in the United States, so there is 
no room to recognize indirect jurisdiction in respect of either of the parts 
of the Judgment in the United States.
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Opinion:

 Quashed and Remanded.
（1）  It is appropriate to construe whether or not a foreign country has 
indirect jurisdiction over an action other than an action concerning 
personal status should be determined in light of the rule of reason, while 
basically complying with the provisions on international jurisdiction 
under the Code of Civil Procedure of Japan and considering whether or 
not it is appropriate for Japan to recognize a judgment rendered by a 
foreign court, in the context of the specific circumstances of the case.
（2）  First, looking at the provisions on international jurisdiction under 

the Code of Civil Procedure of Japan, Article 3-3, item （viii） of the said 
Code provides that international jurisdiction over an “action relating to a 
tort” shall be determined on the basis of the “place where the tort took 
place”.
  It is construed that an “action relating to a tort” referred to in 
Article 3-3, item （viii） of the Code of Civil Procedure, as in the case of an 
“action relating to a tort” referred to in Article 5, item （ix） of the said 
Code, is not limited to an action relating to a tort that is provided for in 
the Civil Code but it includes an action filed by a person whose right or 
interest has been violated or is likely to be violated by another person’s 
illegal act to seek an injunction to enjoin such acts （see decision of the 
Supreme Court 1st P. B., April 8, 2004, Case No. （kyo） 44 of 2003, 58 （4） 
MINSHU 825）. Since such an action seeking an injunction may be filed by 
a person whose right or interest has not been violated but is only likely 
to be violated by another person’s illegal act, it is appropriate to 
construe that the “place where the tort took place” referred to in Article 
3-3, item （viii） of the Code of Civil Procedure includes the place where 
an illegal act is likely to be committed or the place where a person’s 
right or interest is likely to be violated.
（3）  In order to recognize the international jurisdiction of Japan based 
on the provisions of Article 3 -3 , i tem （vii i） of the Code of Civil 
Procedure, in the case of an action to seek damages for a tort, it is 
sufficient, in principle, to prove an objective fact that damage was caused 
to the plaintiff’s right or interest due to an act committed by the 
defendant in Japan or that damage was caused to the plaintiff’s right or 
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interest in Japan due to an act committed by the defendant （see 
judgment of the Supreme Court the 2nd  P. B., Case No. （o） 929 of 
2000, （ju） 780 of 2000, June 8, 2001, 55（4） MINSHU 727）. Also in order 
to recognize indirect jurisdiction of the country of the judgment, as long 
as the provisions of Article 3-3, item （viii） of the Code of Civil Procedure 
shall be followed, it is inappropriate to apply a different rule in terms of 
the matters that need to be proved.
  Assuming so, in the case of an action filed by a person whose right 
or interest has been violated or is likely to be violated by another 
person’s illegal act, to seek an injunction to enjoin such acts, the fact 
that the said person actually sustained damage is not necessarily 
required as a condition for giving rise to a claim for an injunction, and 
therefore in order to demonstrate in such an action that the “place 
where the tort took place” referred to in Article 3-3, item （viii） of the 
Code of Civil Procedure is located in the country of the judgment, it is 
sufficient to prove an objective fact that an act violating the plaintiff’s 
right or interest is likely be committed by the defendant in the country 
of the judgment or that the plaintiff’s right or interest is likely to be 
violated in the country of the judgment, even if the defendant has not 
actually committed in the country of the judgment an act violating the 
plaintiff’s right or interest or the plaintiff’s right or interest has not 
actually been violated in the country of the judgment.
（4）  This reasoning can be applied in this case as follows. The 
Provisions can be understood as also being applicable to an action filed 
by a person whose right or interest has been violated or is likely to be 
violated by another person’s illegal act to seek an injunction to enjoin 
such acts. Taking into account the fact that the Judgment in the United 
States enjoined Ys from committing the wrongful act not only in Japan 
but also in the United States, there may be room in this case to 
recognize indirect jurisdiction in respect of the part of the Judgment in 
the United States which enjoined the wrongful act, in accordance with 
Article 3-3, item （viii） of the Code of Civil Procedure and in light of the 
rule of reason, if X proves an objective fact that an act violating X’s right 
or interest is likely to be committed by Ys in the United States or that X’
s r ight or interest is l ikely to be violated in the United States. 
Furthermore, in that case, there may also be room to recognize indirect 
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jurisdiction in respect of the part of the Judgment in the United States 
which ordered the payment of damages, in accordance with Article 3-6 
of the Code of Civil Procedure and in light of the rule of reason.

Editorial Note:

1.　The Standard for Indirect Jurisdiction
 It is necessary to obtain an execution judgment for a judgment of a 
foreign court to carry a civil execution in Japan by the judgment. In order 
to obtain the execution judgment, the judgment of a foreign court must 
satisfy the requirements provided for in the items of Article 118 of the 
Code of Civil Procedure （see Article 24, Paragraph 3 of Civil Execution 
Act）. The item （i） of 118 of the Code of Civil Procedure sets forth that the 
country of the foreign court （hereinafter referred to as the “country of the 
judgment”） is positively recognized as having international jurisdiction 
（hereinafter international jurisdiction in this meaning shall be referred to 
as “indirect jurisdiction”）. In this case, Ys contend that the United States 
does not have indirect jurisdiction over the case.
 In Japan, there are no provisions about international jurisdiction 
（“direct jurisdiction”） in the Code of Civil Procedure until 2011. So, the 

former precedent （the Supreme Court 3rd P.B., April 28, 1998, Case No. 
（o） 1838 of 1994 , 52（3） MINSHU 853） s tated that “Since there is no 
provision of law or ordinance which directly indicates on what grounds the 
country of judgment has international jurisdiction, nor are there treaties or 
established clear rules of international law, it should be decided by reason 
in accordance with the idea of ensuring equal treatment of the parties and 
a just and speedy trial. More specifically, whether or not the country of 
judgment has international jurisdiction should be determined in the light 
of reason, basically in accordance with the provisions of the Code of Civil 
Procedure on the territorial jurisdiction of the courts from the viewpoint of 
whether it is appropriate to recognize the given foreign judgment, taking 
into consideration the specific circumstances of each case”.
 However, this precedent can be interpreted in two ways: the standard 
for indirect jurisdiction is （1） identical with the one for direct jurisdiction; 
（2） different from the one for direct jurisdiction. In 2011, the Code of Civil 
Procedure was amended and provision about direct jurisdiction was 
settled. One of the issues in this case is how this amendment affects the 
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former precedent.
 This judgement provides that “it is appropriate to construe whether or 
not a foreign country has indirect jurisdiction over an action other than an 
action concerning personal status should be determined in light of the rule 
of reason, while basically complying with the provisions on international 
jurisdiction under the Code of Civil Procedure of Japan and considering 
whether or not it is appropriate for Japan to recognize a judgment 
rendered by the foreign court, in the context of the specific circumstances 
of the case”. The Supreme Court clearly states that the framework of 1998 
judgement is basically approved after the amendment.
 Therefore, this judgement also can be interpreted in two ways. And the 
term “specific circumstances of each case” in this judgement is unclear. In 
addition, what needs to be examined is the relationship between the 
“specific circumstances of each case” and the “special circumstances” 
considered in Article 3-9 of the Code of Civil Procedure. Under the 
framework of this judgement, it seems possible that the court examines 
the “specific circumstances of each case”, and then, it examines the 
“special circumstances”. In deciding the indirect jurisdiction, the “specific 
circumstances of each case” could work positively and negatively, but the 
“special circumstances” could only work negatively. So, it is necessary to 
discuss this judgement including its framework.
 This judgement deals with only an action concerning property. For an 
action concerning personal status, a discussion about the amendment by 
the Ministry of Justice is underway.

2.　  Does an “action relating to a tort” （Article 3-3, item （viii） of 
the Code of Civil Procedure） include an action to seek an 
injunction?

 Although X seeks damages and an injunction, it seems X contends that 
his right or interest is violated in the United States. It is enough for the 
claim for damages to treat the claim as an “action relating to a tort” and 
examine whether X’s right or interest is violated in the United States. 
However, for the claim for an injunction, there is some doubt that the 
claim, especially the claim for a quia timet injunction, can be treated as an 
“action relating to a tort”. In such an injunction, of course, there are no 
torts. So, some say that such an injunction cannot be included in an “action 
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relating to a tort”. And previously the Supreme Court said that, in deciding 
the law governing the validity of a patent right, an action for prohibition 
arising from a U.S. patent right should be different in substance and nature 
from an action arising from a tort （the Supreme Court 1st P.B., September 
26, 2002, Case No. （ju） 580 of 2000, 56（7） MINSHU 1551）. So, it seems to 
be a problem whether the claim for a quia timet injunction can be treated 
as an “action relating to a tort”.
 In this 2014 judgement, the Supreme Court refers to another prior 
precedent （the Supreme Court 1st P.B., April 8, 2004, Case No. （kyo） 44 of 
2003, 58 （4） MINSHU 825） and decides that an action relating to a tort 
referred to in Article 3-3, item （viii） of the Code of Civil Procedure, as in 
the case of an “action relating to a tort” referred to in Article 5, item （ix） of 
the said Code, is not limited to an action relating to a tort that is provided 
for in the Civil Code but it includes an action filed by a person whose right 
or interest has been violated or is likely to be violated by another person’s 
illegal act to seek an injunction to enjoin such an act. Although 2004 
judgment is about an injunction under the Unfair Competition Prevention 
Law, this 2014 judgement clearly states that 2004 judgement doctrine is 
applicable to any injunction generally. That is to say, the Supreme Court 
does not treat a quia timet injunction different from an injunction arisen by 
tort which has already occurred.
 In addition, according to this judgement, the 2004 judgement doctrine 
is applicable not only to international cases but also to domestic cases.

3.　  Where is the “place where the tort took place” （Article 3-3, 
item （viii） of the Code of Civil Procedure） in an action to seek 
a quia timet injunction?

 Assuming an action to seek a quia timet injunction also includes an 
action relating to a tort, the next problem is the place where the tort 
occurred. The second instance of this case construed that the “place 
where the tort took place” is the place where the tort actually occurred. 
However, the Supreme Court states that “Since such an action seeking an 
injunction may be filed by a person whose right or interest has not been 
violated but is only likely to be violated by another person’s illegal act, it is 
appropriate to construe that the “place where the tort took place” referred 
to in Article 3-3, item （viii） of the Code of Civil Procedure includes the 
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place where an illegal act is likely to be committed or the place where a 
person’s right or interest is likely to be violated”.
 As mentioned above, this judgement treats a quia timet injunction the 
same as an injunction arisen by tort which has already occurred, so this 
point is a matter of course.

4.　  What does a plaintiff who seeks an injunction have to 
demonstrate in “an action relating to a tort”? 

 In “an action relating to a tort”, the court which has a jurisdiction over 
the place where the tort took place has the jurisdiction, so it seems 
necessary for deciding jurisdiction to examine the validity of tort （the 
coincidence of jurisdictional facts and basic facts of a claim）. However, 
assuming so, the plaintiff has to demonstrate the existence of a tort in the 
level of consideration of the case on its merit. And in determining whether 
or not a foreign country has indirect jurisdiction, a Japanese court must not 
investigate whether or not the judicial decision of the foreign court is 
appropriate （Article 24, paragraph 2 of Civil Execution Act）, so the 
Japanese court cannot investigate the matters which are already decided 
by the foreign court. So, in determining indirect jurisdiction, it becomes a 
problem how Japanese court requires the plaintiff to demonstrate the 
jurisdictional facts.
 Academically there are 4 theories. The first one says that the existence 
of a tort is acknowledged solely on the assertion of the plaintiff, so there is 
no need for the plaintiff’s demonstration. The second one says that the 
pla int i f f has to demonstrate the existence of a l l the facts of the 
jurisdictional facts （= the basic facts of a claim） by Prima Facie Proof. The 
third one says that the plaintiff has to demonstrate the existence of the 
objective facts of the jurisdictional facts （= the basic facts of a claim）. The 
fourth one says that the plaintiff has to demonstrate the existence of all the 
facts of the jurisdictional facts （= the basic facts of a claim）.
 As to the “direct jurisdiction”, the precedent （the Supreme Court 2nd 
P.B., June 8, 2001, Case No. （o） 929 of 2000, 55 （4） MINSHU 727） stands 
on the third one: “In order to acknowledge the international jurisdiction of 
the Japanese court based upon the provision on the jurisdiction for tort in 
the Code of Civil Procedure, as a rule, it is sufficient if the objective fact 
that the legally protected interest of the plaintiff has been damaged in 
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Japan by the act of the defendant which took place in Japan is proved”.
 The 2014 judgement refers to this 2001 judgement and states that 
“Also in order to recognize the indirect jurisdiction of the country of the 
judgment, as long as the provisions of Article 3-3, item （viii） of the Code of 
Civil Procedure shall be followed, it is inappropriate to apply a different 
rule in terms of the matters that need to be proved. Assuming so, in the 
case of an action filed by a person whose right or interest has been 
violated or is likely to be violated by another person’s illegal act, to seek an 
injunction to enjoin such an act, the fact that the said person actually 
sustained damage is not necessarily required as a condition for giving rise 
to a claim for an injunction, and therefore in order to demonstrate in such 
an action that the ‘place where the tort took place’referred to in Article 3-3, 
item （viii） of the Code of Civil Procedure is located in the country of the 
judgment, it is sufficient to prove an objective fact that an act violating the 
plaintiff’s right or interest is likely be committed by the defendant in the 
country of the judgment or that the plaintiff’s right or interest is likely to 
be violated in the country of the judgment, even if the defendant has not 
actually committed in the country of the judgment an act violating the 
plaintiff’s right or interest or the plaintiff’s right or interest has not actually 
been violated in the country of the judgment”. So, the Supreme Court 
reveals the plaintiff has to demonstrate the existence of the objective facts 
of the jurisdictional facts also as to the indirect jurisdiction.
 This 2014 judgement does not mention the relationship to Article 24, 
paragraph 2 of Civil Execution Act, but it is natural for Japanese courts to 
investigate some requirements because there are some requirements to 
make execution judgement （see Case Comment, 2221 HANREI JIHO 35, 40 
（2014））.
 However, this 2014 judgement does not mention what concrete facts 
the plaintiff has to prove.

5.　  Possibility of the Jurisdiction over Joint Claim
 This 2014 judgement deals with not the claim for damages, but the 
claim for an injunction, and this point is different from the prior instance of 
this case. As to the intent of this treatment, this judgement states “there 
may also be room to recognize indirect jurisdiction in respect of the part of 
the Judgment in the United States which ordered the payment of damages, 
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in accordance with Article 3-6 of the Code of Civil Procedure and in light of 
the rule of reason”. That is to say, the Supreme Court implies that it is 
possible to recognize indirect jurisdiction over a claim even if the country 
of the judgment does not have （indirect） jurisdiction over that claim. 
 Such a construction need to be discussed: for example, （1） Isn’t such 
a construction too harmful to the interests of defendant? （2） What is the 
case where such a construction will be needed? （3） Even if there is a case 
which needs such a construction, should a Japanese court deny the 
indirect jurisdiction of the country of the judgment in such a case because 
of “special circumstances” （see Article 3-9 of the Code of Civil Procedure）? 

6.　Commercial Law

Hikari Tsushin Inc. et al. v. Keiozu Holdings Company

Sendai District Court, March 26, 2014
Case No. （Yo） 21 and 25 of 2014

1441 KINYU SHOJI HANREI 57

Summary:

 The case that the court held that the new share issue representing 
approximately 111.07 per cent of the votes of all shareholders was not 
“extremely unfair” under Article 210, Item 2 of the Companies Act.

Reference:

 Companies Act, Article 210, Item 2

Facts:

 The defendant Keiozu Holdings Company （“Keiozu”） engaged in the 
sales and marketing of mobile phones in the Tohoku region. All the 
plaintiffs are the shareholders of Keiozu. The plaintiff Hikari Tsushin Inc. 
（“Hikari”） was the largest shareholder of Keiozu. The plaintiff X was the 

second largest shareholder.  The plaintiff ES One was the third largest 
shareholder. Approximately one half of the Keiozu’s revenue was made by 




