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in accordance with Article 3-6 of the Code of Civil Procedure and in light of 
the rule of reason”. That is to say, the Supreme Court implies that it is 
possible to recognize indirect jurisdiction over a claim even if the country 
of the judgment does not have （indirect） jurisdiction over that claim. 
 Such a construction need to be discussed: for example, （1） Isn’t such 
a construction too harmful to the interests of defendant? （2） What is the 
case where such a construction will be needed? （3） Even if there is a case 
which needs such a construction, should a Japanese court deny the 
indirect jurisdiction of the country of the judgment in such a case because 
of “special circumstances” （see Article 3-9 of the Code of Civil Procedure）? 
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Summary:

 The case that the court held that the new share issue representing 
approximately 111.07 per cent of the votes of all shareholders was not 
“extremely unfair” under Article 210, Item 2 of the Companies Act.

Reference:

 Companies Act, Article 210, Item 2

Facts:

 The defendant Keiozu Holdings Company （“Keiozu”） engaged in the 
sales and marketing of mobile phones in the Tohoku region. All the 
plaintiffs are the shareholders of Keiozu. The plaintiff Hikari Tsushin Inc. 
（“Hikari”） was the largest shareholder of Keiozu. The plaintiff X was the 

second largest shareholder.  The plaintiff ES One was the third largest 
shareholder. Approximately one half of the Keiozu’s revenue was made by 
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the sales to Telecom （“Telecom”）, a subsidiary of Hikari.

 After 2011, every year at the Keiozu shareholders’ meeting, Hikari 
nominated a certain number of director candidates to obtain the control of 
the board, but all of the proposals were voted down. In the meantime, 
Keiozu had an issue of the commission payment with Telecom.

 In 2013, Keiozu received a notice from Softbank Mobile, which is a 
large mobile phone carrier, and planned a large investment to solidify its 
position as a representative of Softbank Mobile.  Further, to strengthen its 
mobile phone sales, Keiozu had a meeting with a representative of M&A 
consulting （“MAC”） for a potential purchase by Keiozu of MAC’s mobile 
phone sales business.

 Keiozu asked Mizuho Bank （“Mizuho”）, a commercial bank, to 
finance these transactions.  However, Mizuho declined it.

 On October 10, 2013, Keiozu was notified that Nojima, a large retailer 
who sold communications equipments and other consumer electronics, 
was interested in investing in Keiozu.

 On February 28, 2014, Keiozu entered into an alliance agreement and 
a share subscription agreement with Nojima.  On the same day, Keiozu’s 
board of directors resolved on the new share issuance （the “New Share 
Issue”） as follows:

1.　  The number of shares to be issued: 6,104,700 shares （representing 
approximately 108 .73% of the existing shares （5 ,614 ,600）, and 
approximately 111.07% of the existing votes （54,961））.

2.　  The amount to be paid: JPY 2,100,016,800 （JPY 344 per share）
3.　  The means to be issued: a private placement.
4.　  Subscriber: All new shares are subscribed by Nojima.
5.　  The date to be paid: March 31, 2014.

 If all the new shares are issued, the numbers of shares and the number 
of votes of Keiozu would be 11,719,300 and 116,008, respectively.  The four 
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largest shareholders and their shareholding ratio would be as follows:

1.　Nojima （approximately 52.09%）
2.　Hikari （approximately 10.77%）
3.　X （approximately 7.26%）
4.　ES One （approximately 5.93%）
 
Opinion:

 Whether the new share issue is “effected by using a method which is 
extremely unfair” under Article 210, Item 2 of the Companies Act.

 “The developments reaching to the New Share Issue, and its effects on 
the shareholding ratio （and voting ratio） of the existing shareholders are 
factors that may suggest that the new shares were issued for the 
incumbent management of Keiozu for the purpose of eliminating principal 
shareholders’ influence, and perpetuating themselves.

 “However, ... after the New Share Issue, the directors were supposed 
to be replaced by the Nojima’s appointees.  Therefore, the current 
managers do not necessarily secure their positions at Keiozu after the New 
Share Issue.  In addition, after January 2013, Keiozu had an ongoing 
dispute with Telecom with respect to the commission payments, and had 
no prospect to solve it after a year-long discussion.  Under these 
circumstances, i t is not unreasonable, as an expert judgment on 
prospective matters including evaluation of merits and demerits, to discuss 
with Nojima, who volunteered to invest in Keiozu and who is a potential 
business partner to replace Hikari, and to accept to become a subsidiary of 
Nojima on the condition that Nojima supports Keiozu on the business and 
financial aspects.

 “［In sum,］ Keiozu’s business alliance with Nojima is not directly 
related to the managers’ securing their positions, and the New Share Issue 
is within the purview of the business judgment based on the needs of 
financing and a new business partner.

 “The case is DISMISSED.”
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Editorial Note:

 While this decision recognizes a possibility that the new share 
issuance is made by the management in order to eliminate the potential 
principal shareholders’ influence, and to perpetuate themselves, the court 
found that （1） the managers’ positions were not necessarily secured after 
the New Share Issue, （2） there was a valid financing need, and （3） it was 
within the purview of the business judgment to become a subsidiary.

 As a conclusion, the court held that the New Share Issue is not 
“effected by using a method which is extremely unfair” under Article 210, 
Item 2 of the Companies Act. The decision is one of the cases that employs 
the so-called “primary purpose rule.”

 The primary purpose rule is the standard applicable to the “public 
company” in the meaning of Article 2, Item 5 of the Companies Act.  If the 
new share issue seems to have two or more purposes, then the purpose to 
maintain the control of the company is compared to other valid business 
purposes （primarily, financing needs）.  As a result, if the former purpose 
predominates over the latter purposes, then the new share issue is 
enjoined as extremely unfair.

 This case has two important characteristics.  One is that the new share 
issue was made during the time that the control was actually contested.  
The other is that the new share issue was dispositive to the results of the 
contest.  Irrespective of these two characteristics, the court held the 
predominance of financing needs and other business purposes.

 This means that if there is a valid financing need and the procedures to 
issue shares is proper, then management can decide the results of the 
actual and prevailing control contest.

 Having said that, it should be noted that in this case the court found 
that management did not necessarily secure their positions at the company 
after the new share issue.  This fact might undercut the plaintiffs’ 
argument of management self-perpetuation.




