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1.　 Long Tradition of Constitutional Social Rights 
in Japan and its Ineffectiveness in the Past

1.1　 “The Right to Maintain the Minimum Standards of Wholesome 
and Cultured Living” in Article 25 JC

 Japan is known as constitutional system in which social rights has long 
been guaranteed expressively. Japanese Constitution of 1946（JC）
guaranties “right to maintain the minimum standards of wholesome and 
cultured living” as well as rights to work, education and collective 
bargaining2. To be sure, the Constitution was influenced by constitutional 
draft drawn up by the U.S. American occupational authority, and its 

1 Revised version of the paper presented at the IXth World Congress of the 
Association of Constitutional Law in Oslo, Workshop 4 “Social rights and the 
challenges of economic crisis” on 17th June 2014. This study is also supported by 
JSPS Grant-in-Aid for Scientific Research（C: 25380047）.
2 Article 25 JC: “（1）All people shall have the right to maintain the minimum 
standards of wholesome and cultured living.
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fundamental acceptance of Welfare State model with its considerable 
restriction of property rights reflected the constitutional conception shared 
by New-Deal Liberals engaged in occupation bureau. The concept of the 
right to minimum standards of wholesome and cultured living in Article 25
（1）JC originated, however, in parliamentary discussion. At that time, a 

draft provision setting forth State’s task of promoting and extending social 
welfare and security（now Article 25（2）JC）was criticized in that it lacked 
clear foundation in personal rights, and the parliamentary commission 
supplemented the draft with the said formulation in Article 25（1）.
 The supplement rejected very clear the notion that social welfare and 
security was matters of benignity of the society to the poor. It was, 
actually, matters of rights. This right-conscious concept of social welfare 
and security led relative easily to a system of social aid open to everyone in 
need, on equal basis, established by the Public Assistance Act of 1950.
 But, in reality, the right-conscious concept contributed only to 
ensuring the principle of equal claim of those in need, but did not lead to 
overcoming the less-eligibility principle. Also the Public Assistance Act 
institutionalized a severe means-test through which the whole life of 
welfare recipients stood under oversight and control by the administration. 
Establishment of rights of the recipient as equal and independent 
individual was beyond the reach of the notion of “personal right” 
emphasized in the constituent assembly. Foundation in fundamental 
individual rights ensured, according to the widely accepted notion at that 
time, only equal access to welfare benefits in frameworks set forth by 

　（2）In all spheres of life, the State shall use its endeavors for the promotion 
and extension of social welfare and security, and of public health.”
 Article 26 JC: “（1）All people shall have the right to receive an equal education 
correspondent to their ability, as provided by law.
　（2）All people shall be obligated to have all boys and girls under their 
protection receive ordinary education as provided for by law. Such compulsory 
education shall be free.”
 Article 27 JC: “（1）All people shall have the right and the obligation to work.
　（2）Standards for wages, hours, rest and other working conditions shall be 
fixed by law.
　（3）Children shall not be exploited.
Article 28 JC: “The right of workers to organize and to bargain and act 
collectively is guaranteed.”
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legislative measures, and did not put the quality of treatment in question. 
To put in other words, constitutional guarantee of State’s task in social 
security and welfare ended up with some new legislation and did not 
develop further as matters of constitutional duty, exactly as those advocate 
of welfare rights provisions concerned about.

1.2  Theory of “Abstract Right” and Dilution of its Normative 
Meanings

 The negative attitude toward constitutional norms obligating the State 
to scrutinize and develop its welfare program crystalized in 1960s in 
rulings of the Japanese Supreme Court. As the Court had to decide 
whether the monthly benefit of public aid met the constitutional criterion 
of “minimum standard of wholesome and cultured living”, it stated that 
Article 25（1）does only declare the State’s moral duty that it should 
administrate its politics in order to maintain everyone’s possibility to lead a 
minimum standard of wholesome and cultured living, and does not 
guarantee any concrete right to any person: Claimable right of the 
individuals emerges only from parliamentary statutes; because the Public 
Assistance Act empowered the Minister of Health and Welfare to set 
standard for public aid, it is his and not the Court’s duty to interpret 
abstract wording of Article 25（1）and decide the concrete amount of 
monthly benefit, unless the Minister misuses his statutory discretion3.
 It was this Supreme Court’s decision that deprived Article 25（1）of 
every constitutional meaning. The Court applied this construction of 
Article 25（1）also to the legislative discretion in its later decisions4, so that 
the legislature was free to choose among various social and national-
economical goals, without any extensive restriction on the constitutional 
level.
 Significantly, the majority of Japanese constitutional theory at that time 

3 Supreme Court of Japan, Judgment on 24th May 1967（Asahi-sosho, Minshu 21
（5）: 1043）, citing its own judgment on 29th September 1948（Keishu 2（10）: 

1235）which stated that unlawful transportation of rice could not be justified as 
exercise of right arising from Article 25（1）JC even if subsistence diet was at 
stake.
4 Supreme Court of Japan, Judgment on 17th July 1982（Horiki-case, Minshu 36
（7）: 1235）.
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also accepted this deferential interpretation of Article 25（1）. To be sure, 
the ineffectiveness of the constitutional standard of “minimum standard of 
wholesome and cultured living” was criticized from time to time, especially 
tragic cases arose in which those in extreme need were also excluded 
from public aids. In such cases, a small portion of the constitutional theory 
argued that Article 25（1）ensured absolute concrete right that may not be 
deprived of in any event. Nevertheless, the majority interpreted Article 25
（1）not as guarantee of absolute minimum, but rather as abstract ideal that 
the State should ensure all the people chance to lead more wholesome and 
more cultured living. If Article 25（1）was put in direct connection with 
Article 25（2）and construed in the sense of postulating “promotion and 
extension” of public welfare, there stood many means available for 
realizing this ideal, so that wide legislative discretion in the area of 
economic and soc ia l po l i cy seemed qu i te reasonab le to adopt 
constitutionally5.

1.3  Critic to the Theory of “Abstract Right” in the End of 20th 
Century, Distinguishing Rights from Goals

 In reality of the latter half of 20th Century, the Japanese legislator and 
the government were able to use this constitutional discretion relative 
meaningfully. The Ministry of Health and Welfare（now the Ministry of 
Health, Work and Welfare）reacted to the law suit cited earlier with 
enhancement of monthly benefit; cases of exclusion from public aid with 
extreme tragic result remained also relatively rare; discharge of employees 
are restricted legally so that praxis of career-long employment was widely 
realized and the unemployment rate was relatively low; in short: the vast 
population enjoyed fruits from rapid expansion of national economy. But all 
these tactics depended on the economic growth in the latter half of the 
20th Century. When re-examination of social distribution and economic 
restructuring came up in agenda in the last decade of the 20th Century, 
normative meaning of Article 25（1）JC was put in question once again.
 Observed objectively, the seemingly meaningful economic and social 
system in Japan had significant deficits. It was only meaningful for those 

5 See also Shigenori Matsui, The Constitution of Japan, Oxford（Hart Publishing）
2011, pp. 222–224.
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economic majorities such as employees in established companies, 
organized farmers or fishers, but functioned discriminatory and 
exclusionary for those outside the organized workers, such as those fired 
from their company for some reason in their responsibility. Once excluded 
from the system, one was treated as fully incompetent in the society, an 
ideology that justified very discriminatory and defaming praxis of public 
aid.
 Because the traditional theory of “abstract right” was copartner of this 
discriminatory system, it was criticized totally from those of younger 
generation. The new trend in constitutional theory was aware of the 
distinction between rights and goals, between rules and principles6. So 
long as Article 25（1）was interpreted to guarantee some abstract rights, it 
could never function as strict legal rule distinguishing unlawful act of 
someone from lawful ones; it had been, therefore, natural that the 
Supreme Court had to show extreme deference to the Diet and the 
Cabinet in interpreting Article 25（1）and setting preference rank among 
social goals and means to achieve those goals. But political ideals that 
appealed to political process and that were to be pursued through 
majoritarian will of democracy had, for the critical theory, nothing to do 
with individual’s constitutional rights. If these rights deserved the name of 
“rights”, they had to have some core rules that any majoritarian policy 
decision could not invade. Put in this context, the concept of “minimum 
standard of wholesome and cultured living” had some substance 
untouchable for democratic majority, however difficult it could be to 
outline such minimum standard in the face of different economic 
variables7.

6 See Robert Alexy, Theorie der Grundrechte, 3rd ed., Frankfurt/M.（Surkamp）
1996, pp. 71–77.
7 To deficit of traditional theories and its critics, see Song-Soo Kim / Hiroshi 
Nishihara, Vom paternalistischen zum partnerschaftlichen Rechtsstaat, Baden-
Baden（Nomos Verlagsgesellschaft）2000, pp. 25–36.
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2.　 Recent Activism of Japanese Supreme Court in 
Realizing Equality Rights and its Influences on 
Social State Activities

2.1  Procedural Possibilities to Bring Constitutional Issues before 
Courts

 At the same time, the Japanese Supreme Court changed its deferential 
attitude toward the political branch and began to control legislative 
activities in areas in which it granted wide legislative discretion 
traditionally. For this purpose, the Court did not revise their old judgment 
formally, but applied wording from its precedents with altered emphasis.
 The enhancement of judicial control over legislative act took several 
steps. The first step was rather procedural in its nature. In the Japanese 
system of judicial review, it is often hard to bring constitutional issues 
before courts. You can find appropriate suit more easily in cases in which 
your freedom rights are violated, because there are always some 
legislative or administrative acts in the legal sense to identify that intrude 
into your freedom. Contrarily, in cases in which your social rights are 
impinged upon ̶ if you are neglected to starve in your unemployed 
homelessness ̶, there may be no concrete governmental action that 
caused your hardship; in such cases, you have seldom possibilities to bring 
your case before courts. One traditional method was to claim state 
compensation for damages arising from legislator’s negligence. But, in the 
conventionalized precedent of the Japanese Supreme Court, such damage 
suit were restricted to extreme cases in which legislator misuse their 
authori ty to, for example, in jure someo ne’s fundamental r ights 
intentionally8.
 This conventionalized precedent was revised first by an important 
district court decision in 20019. The decision declared failure to revise 
legislative framework of compulsory life-long isolation of Hansen’s disease 
patients, still after effective method of medical cure had been introduced, 
to be unconstitutional and admitted claim for state damage. As Prime 

8 E.g. Supreme Court of Japan, Judgment on 21st November 1985（home voting 
case, Minshu 39（7）: 1512）.
9 District Court of Kumamoto, Decision on 11th May 2001（Hansen’s disease 
case）.
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Minister Koizumi decided not to appeal this district court’s decision to 
higher courts because of its importance, the revision of procedural 
restriction was programmed. Four years later, the Supreme Court 
admitted another state damage suit in its judgment on 14th September 
2005 that invalidated the Election Act as violation of voting rights of those 
citizens residing in foreign countries on the ground of total exclusion from 
election for Diet’s members10. In this judgment, the Supreme Court also 
admitted the plaintiff’s claim to confirm their legal position to participate in 
the next election as eligible constituent. It marked the opening of another 
procedural method of putting legislative failure in constitutional question 
before courts.

2.2   Legislative Failure to Make Exercise Possible as Restriction of 
Rights

 Accompanied with this turn in procedural attitude, the Japanese 
Supreme Court changed also materially the recognition how violation of 
fundamental constitutional rights could take place. The Supreme Court 
judgment about voting rights was epoch-making also in this respect. It 
stated that voting rights and its exercise could not be restricted unless 
restrictions in question were absolutely necessary for realizing fair election 
and “it was also the case if exercise of voting rights was invaded by 
legislative failure to take necessary measure to ensure election chance”.
 Voting rights and social rights have some features in common: 
Exercise of both rights depends on legal institutions that make exercise of 
these rights only possible for citizens. The judgment acknowledged that it 
represented also restriction of rights if the legislator failed to take 
necessary measures. The legislator had constitutional duty to enact statute 
to make suitable institution function in order to make exercise of certain 
rights possible and expectable.
 Theoretically natural as they may be, these recognitions were never 
made before by any Japanese court. To be sure, the restriction of voting 
rights for Japanese citizens residing in foreign countries was unique in that 
these ci t izens were deprived of every legal and not only factual 
opportunities to exercise their rights, so that scope of the judgment as 

10 Supreme Court of Japan, Judgment, Minshu 59（7）: 2087.
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precedent could be l imited. The new recognit ion of legislator’s 
constitutional duties was, nevertheless, important, especially because this 
assertion was made in a legal area in which the Supreme Court always 
granted widest possible discretion to the legislator: institutions of election.

2.3 Judicial Activism on the Basis of Equality Rights
 One more striking feature of recent Japanese constitutional praxis is 
the Court’s decisions invalidating important statutes on the ground of 
equality rights. Discrimination of illegitimate child of Japanese father 
affiliated after the birth in the Nationality Act11 as well as that of illegitimate 
child in inheritance law in Civil Code12 were struck down recently, 
although the Court traditionally granted wide discretion to legislature in 
regulation of nationality as well as family and inheritance law. In both 
rulings, the Supreme Court stressed that the legislator enjoyed wide 
discretion in relevant normative area, but emphasized that maintenance of 
discriminatory regulations could not be considered to be reasonable any 
longer in the face of changed social structure.
 All these statements of the Court show that “legislative discretion” has 
somewhat different meaning now as it used to have. Categorizing some 
regulation area as object of legislative discretion does not immunize 
legislative decision-making from elabor ated judicial control, at least in so 
far as important constitutional rights of citizens are at stake.

3.　 Two Fundamental Perspectives of Social Rights 
in Competition: Income-oriented Approach and 
Capability-oriented Approach

3.1   Limit of Income-oriented Definition of “Right to Wholesome 
Life”

 Although the Japanese Supreme Court has never declared any 
legislative failure to be unconstitutional on the ground of violated 
constitutional social rights, there is nothing in its precedent that can 
exclude normative possibility of such confirmation if needed. The fact that 
wide legislative discretion is granted in economic and social policy does 

11 Supreme Court of Japan, Judgment on 4th June 2008, Minshu 62（6）1367.
12 Supreme Court of Japan, Decision on 4th September 2013, Minshu 67（6）: 1320.
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not hinder any judicial charge of unconstitutionality. What matters in this 
situation is exact normative content of “right to maintain the minimum 
standards of wholesome and cultured living”. 
 Also in the latter half of the 20th Century, there was ̶ apart from 
prevailing theory treating constitutional social rights as abstract ones ̶ a 
minority theory that demanded certain level of income and other material 
conditions as substance of rights to wholesome living. Normative 
reference point in Japanese theory from historical constitutional 
comparison was Article 151（1）of the Constitution of German Reich 1919
（W e i m a r e r R e i c h s v e r f a s s u n g）, w h i c h p r o c l a i m e d “t h e e n d o f 
guaranteeing existence in standard corresponding to human dignity for all 
people（Ziele der Gewährleistung eines menschenwürdeigen Daseins für 
alle）” as principles of justice governing order in economic life. From the 
parliamentary discussion on, it was always emphasized that “right to 
maintain the minimum standards of wholesome and cultured living” did 
not refer to standards of biological minimum, but to qualified level 
deserving human dignity. Later, this interpretation was put in connection 
to John Rawls’ theory about “primary goods”. Under this title, Rawls 
described rights and advantages to be distributed equally, and counted 
“income and health” as well as “the social bases of self-respect” to the 
primary goods13.
 The main problem of this way of thinking lay in its difficulty to specify 
the scope of income necessary to lead decent and humane life. A classic 
method to determine the necessary income was that of “market basket” in 
which minimum wages or assistant standards were calculated by simple 
addition of price for goods in absolute demand. But it was also clear that 
this method was affected by many subjective criteria and could not ensure 
any objectivity in calculation. At least it could not function as objective 
standard for defining scope of legal rules that a court was able to apply 
without engaging in political considerations. It had a good reason that the 
income-oriented constitutional approach could not overcome the 
legislative discretion in economic and social policy.

13 John Rawls, A Theory of Justice, Cambridge（Harvard U.P.）1971, p. 62; Rawls, 
Political Liberalism, New York（Columbia U.P.）1993, p. 181.
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3.2 Capability Approach as Basis of Right to Wholesome Living
 In the field of welfare economy, the Rawlsian income-oriented model 
has been criticized by Amartya Sen. Sen argued that equal distribution of 
primary goods did not lead to just distribution of opportunities because 
everyone defers in her capability, i.e. in her ability to transform her income 
into freedom14. He instead defined poverty as “the failure of basic 
capabilities to reach certain minimally acceptable levels”15. Put in these 
words, at least a part of poverty can be observed as result of capability 
deprivation that proceeds in the form of social exclusion16. 
 This shift in perspective, from income-oriented approach to capability-
oriented one, does not, at a first glance, change normative structure of 
constitutional social rights, because money still matters in remedying 
capability deprivation. But, in reality, the capability-oriented approach 
activates equality rights in fulfillment of social rights and enhances 
effectiveness of constitutional social rights substantially.
 It was also equality rights from which traditional income-oriented 
approach has deducted its justification since social movement in Europe in 
the 19th Century. The superordinate ideal was substantive equality: not 
equality in legal treatment, but that in factual conditions which should be 
realized through social redistribution. The process to the Welfare States 
initialized by this development is surely no longer reversible. But it proves 
now that redistribution system for the purpose of substantive equality 
depends heavily on the will of democratic majority and does not protect 
rights of those fully excluded from the system. The ineffectiveness of right 
to wholesome living in Japan was an expression of the normative structure 
of substantive equality.
 Contrarily, the capability-oriented approach activates not substantive, 
but formal equality. It tackles poverty on its earlier stage, in the process of 
social exclusion that takes often the form of discrimination.

14 Amartya Sen, Inequality Reexamined, New York（Russel Sage Foundation）
1992, pp. 79–87; Sen, The Idea of Justice, London（Penguin Books）2009, pp. 260–
263.
15 Sen, op.cit.（Inequality Reexamined）, p.109; Sen, op.cit.（The Idea of Justice）, pp. 
253–268.
16 Sen, Social Exclusion: Concept, Application, and Scrutiny, Manila（Asian 
Development Bank）2000.
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3.3   Reasonable Accommodation as a Form of Guaranteeing Social 
Rights

 It is a remarkable development in discrimination law that failure of 
reasonable adjustment is now considered to represent discrimination in 
certain areas. This approach can help realizing social rights where 
exclusion from educational, occupational, medical or other service triggers 
loss of important opportunity for those people with poor capability.
 To take some British example, §6 Disability Discrimination Act 1995, 
now §§20 and 21 Equality Act 2010, proscribes duty to make reasonable 
adjustment for disabled person and prohibit failure to comply with this 
duty as discrimination. These norms arise from recognition that 
disabilities are social phenomena that arise not from disabled person’s 
impairment, but from inadequate social response to that impairment17. If 
society’s mainstream relies on social institutions or praxis that are 
convenient for them, but that exclude disabled person from participating 
o n e q u a l b a s i s , t h e r e a r i s e s d u t y t o r e e x a m i n e n e c e s s i t y a n d 
proportionality of these institutions or praxis and to modify if proved to be 
not necessary. If one fails to comply with this duty and keep relying on 
institutions or praxis unexamined, it represents discrimination, violative of 
formal equality18.
 In the contemporary legal development, the duty to make reasonable 
adjustment is confined mainly in disability discrimination Law. But the 
fundamental idea of reasonable adjustment can be applied more 
universally. Institutions implementing social rights must be open for 
universal access. It is, therefore, important for the State to reexamine their 
institutions in whether they do not impose unreasonable burdens for some 
disadvantaged persons, and always to be ready to make reasonable 
adjustment if necessary.

17 Anna Lawson, Disability and Equality Law in Britain, Oxford（Hart Publishing）
2008, p.18.
18 In the Japanese context, §7 of the Act for Promotion of Resolution of 
Disability Discrimination 2013 now proscribes the duty for administrative bodies 
to make reasonable adjustment.
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4.　 Conclusion: Combatting Social Exclusion as 
Means to and as Corollary of Social Rights 
Realization

 In the last few decades, the process of globalization has undermined 
social connections in many countries. Our global society is now always 
threatened by financial crisis. These developments enhance the meaning 
of social rights in every constitutional system, but cast also difficulties for 
guaranteeing social rights. One thing is now clear: Social rights in the 
contemporary settings cannot be means to achieve some material 
prosperity, but pursue some qualified social structure. If everyone is to be 
treated with equal respect and dignity, it is important that not only 
intentional inequalities, but also invisible burdens that function as 
obstacles and that exclude some disadvantaged members of society from 
participating and contributing to social life on equal condition are 
removed.
 Seen on this background, the new awareness of Japanese judiciary for 
the importance of formal equality in recent years is not an accidental 
phenomenon. Also in many constitutional systems, the goal of combatting 
social exclusion has achieved constitutional relevance. It is now cardinal 
for guaranteeing social rights effectively that social institutions should be 
re-examined consistently in order that invisible barriers are easily found 
and removed. Because of the invisibility of obstacles, effectiveness of this 
re-examination depends on critics and claims by those excluded or 
threatened to be excluded. Social rights should, on these grounds, be 
interpreted and implemented in connection with formal equality, especially 
State’s duty to make reasonable adjustment in order to realize barrier-free 
social institutions.


