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1.　Constitutional Law

Cabinet Decision on Development of Seamless Security 
Legislation to Ensure Japan’s Survival and Protect its People
Cabinet Decision, July 1,2014

 
Background:

 In Article 9 of Japanese Constitution, the use of military force （first 
clause） and the maintenance of military force （second clause） are not 
recognized. Many disputants insist that this Article provides that Japan has 
renounced the right of self-defense and that maintaining military force, 
including the Self-Defense Forces, is unconstitutional. Although the 
Japanese Government took the position that all the right of self-defense 
will not be recognized early in the process of establishing a Japanese 
Constitution, the Japanese Government had taken the position that the 
“necessary minimum” right of self-defense could be recognized until July 
1, 2015. （In the reply of the Japanese Government in 1957, the government 
has never claimed every right of self-defense. ）   
 The Japanese Government had taken a position that the right of 
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collective self-defense is not included in the “necessary minimum” 
measures, thus exercising the right of collective self -defense is 
unconstitutional under Article 9. For instance, the government reply in 
1951 answered that Japan has the right of collective self-defense under 
international laws, but Japan cannot use this right because Japan cannot 
maintain a military force under Article 9 of constitution. More clearly, 
materials for the right of collective self-defense to prevent military attacks 
on foreign countries cannot be constitutional was provided to Congress in 
1972, and the reply which defined the right of collective self-defense as 
“the right to prevent military attacks on closely related foreign countries 
though Japan is not attacked” answered that “Under Article 9, exercising 
the right of self-defense which is recognized is the “necessary minimum” 
measures to protect the defense of Japan , so the country cannot exercise 
the right of collective self-defense.” In this reply, the Japanese Government 
clearly declared that Japan could not exercise this right. Indeed, in 1981, 
the Director-General of the Cabinet Legislation Bureau Kakuta stated that 
to exercise this right, it is necessary to reform constitution. For the 
reasons mentioned above, necessity to reform constitution to exercise this 
right had been common understand in Japan.
 Prime minister Abe has promoted “breaking away from the regime of 
postwar Japan”, since the age of Cabinet of Abe （1） and to achieve this aim 
he has had the objectives of reforming all clauses of the constitution. But 
Cabinet of Abe （1） resigned after one year. However, after 2012, since 
Cabinet of Abe （2）, he has stated to his intention to reform   the 
constitution, which includes Article 9 in many times. For example, in 2013, 
he stated that reform Art icle 96 , which prescribe reforming the 
constitution, to relax the necessary conditions to reform the constitution. 
This reforming plan, however, was opposed by many statesmen and 
citizens, whether Diet members from the ruling party or not.  
 In the growing sense of crisis like this, it was difficult to propose or to 
hold a referendum about reforming the constitution. For this reason, Prim 
Minister Abe decided to change the government opinion to hold that japan 
can exercise the right of self-defense, without revision of the constitution.
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Main Provisions:

3.　  Measures for Sel f -Defense Permit ted under Art ic le 9 o f the 
Constitution

（1）   In order to adapt to the changes in the security environment 
surrounding Japan and secure the lives and peaceful livelihood of 
its people under any situations, the Government has examined what 
constitutional interpretation would be appropriate, as sufficient 
responses would not necessarily be possible if the constitutional 
interpretation to date was maintained. In this regard, logical 
consistency and legal stability are required for the Government’s 
constitutional interpretation. Accordingly, it is necessary to draw a 
logical conclusion for securing the lives and peaceful livelihood of 
its people within the limit of the basic logic of the interpretation of 
Article 9 of the Constitution as expressed by the Government to 
date. 

（2）   The language of Article 9 of the Constitution appears to prohibit 
“use of force” in international relations in all forms. However, when 
considered in light of “the right （of the people） to live in peace” as 
recognized in the Preamble of the Constitution and the purpose of 
Article 13 of the Constitution which stipulates this, Article 9 of the 
Constitution cannot possibly be interpreted to prohibit Japan from 
taking measures of self-defense necessary to maintain its peace and 
security and to ensure its survival. Hence, “use of force” to the 
minimum extent necessary to that end is permitted. This is the 
basis, or so-called the basic logic, of the view consistently 
expressed by the Government to date with regard to “use of force” 
exceptionally permitted under Article 9 of the Constitution, and 
clearly shown in the document “Relationship between the Right of 
Collective Self-Defense and the Constitution” submitted by the 
Government to the Committee on Audit of the House of Councilors 
on October 14, 1972. This basic logic must be maintained under 
Article 9 of the Constitution. 

（3）   To date, the Government has considered that “use of force” under 
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this basic logic is permitted only when an “armed attack” against 
Japan occurs. However, in light of the situation in which the 
security environment surrounding Japan has been fundamentally 
transformed and continuously evolving, in the future, even an 
armed attack occurring against a foreign country could actually 
threaten Japan’s survival, depending on its purpose, scale and 
manner, etc. 

   Under such a recognition, the Government has reached the 
conclusion that not only when an armed attack against Japan occurs 
but also when an armed attack against a foreign country that is in a 
close relationship with Japan occurs and as a result threatens 
Japan’s survival and poses a clear danger to fundamentally overturn 
people’s right to life, liberty and the pursuit of happiness, and when 
there is no other appropriate means available to repel the attack and 
ensure Japan’s survival and protect its people, use of force to the 
minimum extent necessary should be interpreted to be permitted 
under the Constitution as measures for self-defense in accordance 
with the basic logic of the Government’s view to date. 

（4）   In certain situations, the above mentioned “use of force” permitted 
under the Constitution is, under international law, based on the 
right of collective self-defense.

（5）   Moreover, even when “use of force” is permitted under the 
Constitution, since it is carried out to secure the lives and peaceful 
livelihood of the people, it is natural to require an assurance of 
democratic control. The Government will stipulate in the draft 
legislation that prior approval of the Diet is in principle required 
upon issuing orders of operations to the SDF for carrying out the 
“use of force” permitted under the Constitution when an armed 
attack occurs not against Japan but against a foreign country, in the 
same manner as the procedures related to defense operations 
stipulated in the current laws and regulations. 

4.　  The Way Forward for Developing Domestic Legislation
 When these activities are to be conducted by the SDF, the Cabinet 
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shall make a decision in accordance with deliberations, etc. at the National 
Security Council. Including such procedures, domestic legislation to serve 
as the legal basis is necessary in order to enable the SDF to actually 
conduct such activities. Based on the basic policies described above, the 
Government will herewith commence the tasks of drafting legislation that 
enables seamless responses to any situations in order to secure the lives 
and peaceful livelihood of its people. 
 
Editorial Note:

 This cabinet decision （7.1 decision） have been criticized by various 
disputants. Almost all constitutional scholars point out that exercising the 
right of collective self-defense （moreover exercising the right of individual 
self-defense） is unconstitutional. And some disputants insist that it is 
inappropriate for cabinet to interpret the constitution: Such a decision has 
to be decided by legislation. In this article, I criticize this decision through 
The Japanese Government is “insensitive” about the Constitution.
 The legal background of this problem is that the Japanese Supreme 
Court have never played the part which the Court has to play. Article 81 of 
t h e C o n s t i t u t i o n g r a n t s t h e C o u r t “p o w e r t o d e t e r m i n e t h e 
constitutionality of any law, order, regulation or official act”, so the Court 
have the “last word” about the constitution. Nonetheless, Court has 
evaded interpretation about Article 9 by the “act of government” theory 
（which is like the “political question” in the U.S. or “acte de guvernement” 

in France） or evading pragmatic judgment. Because The Court which 
originally have “last word” about the constitution take a such an attitude, 
the cabinet can interpret Article 9 with no limitation. But Article 99 of the 
Constitution imposes an obligation to obey the Constitution, so even in the 
arena of Article 9 without the limitation by the Court, Government has to 
be “sensitive” to the Constitution.      
 In the arena without the Court, there was a “sensitivity” to the 
Constitution which let to self-restraint to exercise the right of self-defense. 
Namely, exercising the right of self-defense is recognized only when it 
meets the following requirements: ①Imminent and unlawful infringement 
for Japan exists, ②and no measure without using force, ③and using force 
is the necessary minimum. But the 7.1 decision removed this self-restraint. 
This is serious matter. The self-restraint which can remove itself cannot be 
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said to be “self-restrain”. This decision thus should be considered not only 
the matter of Article 9 but also a crisis of the Constitution’s role which 
restrains the government power.
 The 7.1 decision was decided by catching the Court off guard. It is, so 
to speak, a legal “coup d’État”. Of course, this decision has no decisive 
legal effects. For exercising the right of collective self-defense, it is 
necessary to reform statutes, such as the Self-Defense Forces Law which 
enacted before 7.1decision. If such statutes is reformed, and if Self-
Defense Forces are used as “war tools” by government, some lawful suit 
actions which are concerned to Article 9 will be brought. In such a 
situation, the Court has to judge clearly about Article 9.

2.　Administrative Law

The Revision of the Administrative Appeal Act
Law No.68, June 13, 2014 （Effective Date is To Be Announced）.

 
Background: 

 Current Administrative Appeal Act came into effect in October 1962, 
and have not went through major revision after that. The Act has been 
criticized that the procedures are complicated and not easy for the citizens 
to understand, and that the fairness of the procedures are not ensured. 
The revisions of the Act was first proposed by the Cabinet in 2008, then 
after several modification, finally approved by the Diet in 2014. The 
revision is estimated to come into effect in April, 2016.
 
Main Provisions:

 （Obejctive）
 Article 1 of the Revised Act stipulates that the objective of the Act is to 
provide the Administrative Appeal procedures to be ‘fair’, as well as being 
easy to access and prompt

 （Types of the Appeal）
 Current Act stipulates three types of the administrative appeal, which 




