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when people would like to apply for the Public Assistance they are obliged 
to submit an application document that fulfills the requirements prescribed 
in article 24 （1）.  Because the court in this case correctly recognized that 
people in living in poverty might not have a correct knowledge of the 
requirements for and the way to apply for the Public Assistance, it is 
desirable that public assistance administrators would provide the Public 
Assistance appropriately for people in living in poverty.  In this regard, this 
case would be a suggestive case of the way to provide the Public 
Assistance for people in need after the reversal of the Act in 2013.

9.　International Law and Organizations

Case Concerning a Violation of the Japanese Act on the 
Punishment of and Measures against Piracy

Tokyo High Court, December 18, 2013
Case No. （u） 578 of 2013

Summary:

 The Tokyo High Court （THC） upheld the original decision of the 
Tokyo District Court （TDC） in which two Somali pirates were sentenced 
to ten years imprisonment with labour. In this case, the Act on the 
Punishment of and Measures against Piracy adopted in 2009 （The Piracy 
Act） is applied, and thereby universal adjudicative jurisdiction is exercised 
by the Japanese Courts for the first time ever.

Reference:

 Act on the Punishment of and Measures against Piracy; United 
Nations Convention on the Law of the Sea （UNCLOS）; International 
Covenant on Civil and Political Rights （ICCPR）. 

Facts:

 The appellants （the accused） are two professedly Somali nationals 
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who allegedly committed piracy on the high seas in the Arabian Sea. The 
dispute stems from the fact that a Bahamian crude oil tanker, Guanabara, 
which a Japanese Shipping company had operated, was attacked by four 
Somali pirate suspects on 5 March 2011. None of the crew, who were all 
non-Japanese, were killed or injured because they successfully hid 
themselves in some rooms of the vessel. On the next day, the United 
States Navy overwhelmed those suspects on Guanabara and seized them 
to transfer to Djibouti. 
 Upon receiving the decision of the U.S. and Bahama not to prosecute 
those pirate suspects, the Japanese government decided to initiate criminal 
proceedings against them after examining the relevant evidence. On 10 
March 2011, the TDC issued an arrest warrant for them on a charge of 
piracy according to the Piracy Act. The following day, they were arrested 
by the Japan Coast Guard at Djibouti and then transferred to Tokyo where 
they would stand trial. Among four pirates transferred, two were jointly 
prosecuted and tried. The present case involves those two accused.
 In the first instance, the TDC sentenced two suspects to ten years 
imprisonment with labour.

Opinion:

 The appeal is dismissed.
1.　United Nations Convention on the Law of the Sea
 The appellants challenged the adjudicative jurisdiction of Japan. Since 
Article 105 of the UNCLOS, according to them, stipulates that “［t］he 
courts of the State which carried out the seizure may decide upon the 
penalties to be imposed”, it is only the courts of State having seized pirates 
that can exercise adjudicative jurisdiction over them. In the present case, 
however, the pirate suspects were seized by the authorities of the U.S., not 
by those of Japan. Consequently, Japan’s exercise of universal adjudicative 
jurisdiction over the present suspects is incompatible with international 
law.
 The THC, however, finds that appellants’ argument is not correct 
because customary international law, which had been well-established 
before the adoption of the UNCLOS, entitles every State to exercise 
universal adjudicative jurisdiction over pirates. The THC also relies on the 
fact that many States to which the pirates are extradited have actually 
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exercised universal adjudicative jurisdiction over them in addressing the 
matter of Somali pirates. In addition, the THC interprets Article 105 as 
giving to a State having seized pirates the priority to exercise jurisdiction 
over other States on the premise that every State is entitled to exercise 
universal jurisdiction.
 The THC, therefore, concludes that, irrespective of whether Japan 
seized the appellants or not, it may exercise universal adjudicative 
jurisdiction in conformity with international law. 

2.　International Covenant on Civil and Political Rights
 The appellants argued that the extradition of the present accused from 
the U.S. to Japan at Djibouti violated Article 6 of the ICCPR which, 
according to the Human Rights Committee, prohibits the abolitionist 
States from extraditing someone to retentionist States without the 
assurance of not imposing or executing death penalty. While the U.S. law 
does not set out the death penalty for pirates, the Piracy Act provides it. 
Therefore, according to the appellants, the prosecution of the present 
appellants following the illegal extradition under the ICCPR should be 
nullified.
 However, the THC finds that, from the plain interpretation of Article 6 
providing for the right to life, one cannot deduce the obligation as the 
appellants argued. According to the THC, though a view expressed by the 
HRC in an individual complaint has certain legal significance, it does not 
have any binding force even on the State concerned. Much less it has on 
Japan which has not ratified the first Optional Protocol to the ICCPR. The 
THC pointed out, as an obiter dictum, that Article 6 （1） treats retentionist 
States and abolitionist States differently and imposes only on the latter an 
obligation not to extradite a person to a State where it is rationally foreseen 
that he/she would be sentenced death penalty without the assurance of 
not being sentenced or executed that penalty. In the present case, 
however, Japan and the U.S. are not subject to such an obligation as both 
are retentionist States. Moreover, the obligation does not have anything to 
do with the fact that possible penalties for a crime includes the death 
penalty in one State, but not in another State.  
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Editorial Note:

 With regard to the universal adjudicative jurisdiction over piracy, the 
TDC relied merely on Article 100 of the UNCLOS which provides “All 
States shall cooperate to the fullest possible extent in the repression of 
piracy on the high seas or in any other place outside the jurisdiction of any 
State”. It seemed unreasonable, however, to justify the exercise by Japan 
of universal adjudicative jurisdiction from the plain interpretation of that 
Article. In contrast, the THC based the competence of Japan to exercise 
jurisdiction over the present case on customary international law. 
Furthermore, the THC attempted to clarify the meaning of Article 105 for 
the rebuttal to the argument by the appellants that only the State having 
seized pirates can exercise jurisdiction over them. As a result, it seems that 
the reasoning of THC for Japan’s exercise of jurisdiction is more well-
founded than that of TDC. 
 As the THC pointed out, there were many cases in which Somali pirate 
suspects were extradited from seizing States to other States where the 
suspects stood trial. In almost all cases, however, the extradited States 
were either a State which had a close connection with the piracy in 
question, or neighbouring States to Somalia. For example, the U.S. has 
adopted the policy to prosecute pirates only who attacked U.S. vessels or 
seafarers. Kenya, one of the bordering States, has tried many pirates who 
were extradited from the U.S. or the EU Member States so far. However, 
in the present case, Japan and the piracy in question are remotely related. 
Guanabara is a Bahamian tanker, all of the crew are non-Japanese, and all 
the pirates are professedly Somali nationals. Geographically Japan is 
located far from Somalia. All that involves Japan is the fact that a Japanese 
Shipping Company is the operator of Guanabara. When the Piracy Act was 
adopted, the competent authorities of Japan were supposed to prescreen 
the case before prosecuting pirate suspects. As a matter of law, the THC’s 
finding is correct that Japan’s exercise of jurisdiction over the suspects is 
lawful under international law. In light of the practices of other States, 
however, it is doubtful as a matter of policy whether the decision of 
prosecuting and trying the present suspects in Japan is appropriate. 
 As for the obligation under the ICCPR, the opinion expressed by the 
THC in its obiter dictum was sound. To be sure, it is a well-established 
interpretation that, under Article 6 （1）, a State having abolished the death 
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penalty assumes the obligation not to extradite a person to another State 
where he/she would be anticipated to be given the death penalty. 
However, as both Japan and the U.S. have not abolished the death penalty, 
they are not subject to the present obligation. The argument by the 
appellants is interesting that, since the U.S. law does not provide for the 
death penalty for piracy but Japanese law does, the above obligation under 
Article 6 （1） would be imposed on the U.S. at least in terms of the case of 
piracy. Unfortunately, however, this interpretation has no supporting 
practice of the HRC.
 On the other hand, the THC found, as its main reasoning for denying 
the alleged violation of Article 6 （1）, that the view of the HRC has not even 
limited legal significance to Japan, because it has not ratified the Optional 
Protocol I. This finding basically followed the negative opinions that many 
Japanese courts have so far expressed on the legal significance of the 
views of the HRC expressed in the cases of individual complaints. It is true 
that a view does not have any binding force and Japan above all does not 
accept the competence of the HRC for the individual complaints. However, 
it is also true that the HRC has substantial authority for interpreting the 
provisions of ICCPR and the human rights situation of each State Party is 
evaluated in accordance with the interpretation the HRC has evolved. 
Japan, therefore, is obliged to comply with the ICCPR as a State Party to it 
in line with the interpretation by the HRC. In this respect, the main 
reasoning of the THC was not only redundant, but incorrect. It seems that 
the obiter opinion should have been a main reasoning in terms of the 
obligation under Article 6 （1）.


