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Editorial Note: 

 In the Japanese juvenile law, the principle that investigative 
organizations must refer all the cases of a crime committed by a juvenile to 
a family court （the so-called zenken-souchi-syugi） is adopted. Therefore, 
when a public prosecutor has executed the investigations over a criminal 
case involving a juvenile, and as a result, considered that there is sufficient 
evidence of the crime, this public prosecutor also must refer the case to a 
family court （Juvenile Act, Article 42, Paragraph 1）. Similarly, when, even 
if there is no evidence of the crime, a public prosecutor has considered 
that there is a ground for which the juvenile should be subject to a hearing 
in a family court, this public prosecutor must do it . This ground 
corresponds to the fact of pre-delinquency. When there is not even this 
ground, in accordance with the general principle of criminal proceedings, 
a public prosecutor determines a non-institution of prosecution because of 
no or insufficient evidence of the crime, and completes all the necessary 
procedures. 
 In the case in question, the Supreme Court decided whether the 
procedures including the investigations over this criminal case and the 
determination of a non-institution of prosecution were illegal or not, and 
whether the prosecution after this determination and the consequent loss 
of an opportunity for having a hearing in a family court was also illegal or 
not. 

7.　Commercial Law

X v. Reins International Inc. （f/k/a Rex Holdings Co., Ltd.）
Tokyo High Court, April 17, 2013

Case No. （ne） 2230 of 2011, 1420 KINYU SHOJI HANREI 20

Summary:

 The plaintiff alleged that the management buyout forced shareholders 
to sell their shares at a cheap price and that directors （including a 
representative director） and （statutory） auditors of then Rex Holdings 
Co., Ltd. violated Articles 429 and 350 of the Companies Law, and Article 
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709 of the Civil Code, and demanded awarding damages.  The Tokyo High 
Court recognized that the directors owe a duty to transfer fair value, but 
denied the violation in the case at hand. The opinion below was affirmed.

Reference:

 Companies Law, Articles 429 and 350, Civil Code 709.

Facts:

 Reins International Inc. （f/k/a Rex Holdings Co., Ltd.） （hereinafter, 
“Rex”） was a holding company engaging in operating restaurants, grocery 
stores and other businesses, and was listed on JASDAQ. Y1, the founder 
and the representative director, bought Rex through the management 
buyout with Advantage Partners LLP.  The amount of the consideration for 
the first-step tender offer and the second-step squeeze out was JPY 230,000 
per share.
 In a separate case, a part of the Rex shareholders initiated a procedure 
under Article 172, Paragraph 1 of the Companies Law, which is similar to 
an appraisal process. Under this procedure, the Tokyo High Court held 
that the fair price is JPY 336,966.  The Supreme Court affirmed it. Saikō 
Saibansho ［Sup. Ct.］ May 29, 2009, Hei 20 （ku） no. 1037, 1326 Kinyū 
shouji hanrei 35 （Japan）.
 144 plaintiffs at this case were former shareholders of Rex, and alleged 
that plaintiffs were forced to sell their shares at a cheap price because of 
the management buyout, and requested Rex （under Articles 350 of the 
Companies Law and Article 709 of the Civil Law）, Y1 （under Article 429, 
Paragraph 1 of the Companies Law and Article 709 of the Civil Law）, and 
directors and （statutory） auditors （under Article 429, Paragraph 1 of the 
Companies Law） to pay damages jointly.  Plaintiffs included shareholders 
who tendered their shares to the tender offer or who participated in the 
appraisal process.
 The court below found that no violation of duty of care and duty of 
loyalty by defendants and dismissed the claim.  88 plaintiffs appealed.

Opinion:

 The opinion below is AFFIRMED.
 The opinion cites Tokyo District Court’s opinion in large part.  On 
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directors’ and auditors’ duty at the time of the management buyout, the 
opinion held as follows:
1.　Management Buyout and the Duty of Care
 “Management buyout by directors with understanding the buyout’s 
effect on the business for the purpose of enhancing a company’s 
enterprise value and for the benefit of the company is allowed and is not 
per se a violation of directors’ or auditors’ duty of care, unless it violates 
the relevant laws or regulations, or is in the ［significantly unreasonable］ 
situation such as significantly unreasonable as a business judgment in 
light of the company’s managerial situation and other circumstances.”

2.　Duty to Transfer Fair Value
 “MBO is economically an corporate acquisition transaction （and not a 
mere aggregate of individual share sales）.  The consideration to 
shareholders for share transfer is generally calculated by dividing the 
acquisition price based on the enterprise value by the number of shares 
outstanding.  The whole enterprise value is transferred to the directors 
（and the sponsor fund）.  The shareholders receive the allocation of 
enterprise value as the consideration for share transfer.  Further, because 
the management buyout has a certain effect on the business, there is value 
realized by the buyout （the “realizing value”）, and the premium is a part of 
the realizing value which should belong to selling shareholders.”
 “It is reasonable to understand that, at the time of management 
buyout, directors and auditors, as a part of the duty of care, owe a duty to 
try to transfer fair value （“Duty to Transfer Fair Value”）.  Even though the 
management buyout itself is based on the business judgment, if the 
transfer of fair enterprise value among shareholders is not realized due to 
the acquisition price which does not properly reflect the enterprise value, it 
is understood that there may be room for directors’ or auditors’ violation 
of duty to care.”

3.　Duty to Disclose
 “At the time of the management buyout at hand, where the company 
discloses its opinion in response to a tender offer, it is reasonable to 
understand that the directors, as a part of their duty of care, owe a duty to 
disclose appropriate information for shareholders to determine whether 
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they tender their shares.”

4.　Denying the Revlon Duty
 “If ［plaintiff’s］ claim means that ［directors］ owe a duty to maximize 
the sale price beyond the fair transfer of an enterprise value, there is no 
rationale to understand that it is ensured by directors’ and auditors’ duty 
to care to sell the shares under Companies Law at a price higher than the 
enterprise value known by shareholders’ common ownership. If 
［plaintiff’s］ claim means that ［directors］ owe a duty to transfer enterprise 
value fairly, there is no difference from the Duty to Transfer Fair Value 
alleged by plaintiffs.”

5.　Editorial Note
 This opinion notes that the management buyout by directors is a 
business judgment if it enhances the enterprise value and is for the benefit 
of the company. However, this business judgment is subject to the Duty to 
Transfer Fair Value and duty to disclose.
 In a management buyout transaction, generally there is no synergy 
arising out of the business combination. However, this opinion recognizes 
that a certain value will be realized by a management buyout transaction, 
and a part of the value should be vested in the selling shareholders.  This 
part is consistent with Justice Mutsuo Tahara’s supporting opinion in 
Saikō Saibansho ［Sup. Ct.］ May 29, 2009, Hei 20 （ku） no. 1037, 1326 
Kinyū shouji hanrei 35 （Japan）.  Further, this opinion held that directors 
and auditors owe a duty to transfer fair enterprise value at the time of 
management buyout as a part of the duty of care.
 In addition, the court recognized the duty to disclose the information 
materially important to shareholders’ investment decision in the 
management buyout transaction.  It would alleviate the informational 
asymmetry for shareholders’ decision whether to approve the inherent 
conflict of interest transaction.
 The court declined the existence of the duty to maximize the sale price 
alleged by the plaintiffs.  However, the Duty to Transfer Fair Value may be 
interpreted to include a duty to negotiate up to the fair value.  If it is the 
case, it can be understood that the court affirmed a part of the plaintiffs’ 
argument. Note one difference between the Duty to Transfer Fair Value 
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and Delaware’s Revlon duty is that it is plaintiff who bears the burden of 
proof.

8. Labor Law/ Social Security Law

X v.s. Kishiwada City
Osaka District Court, October 31, 2013

Case No. （gyo-u） 194 of 2009
1603,4 CHINGIN TO SHAKAIHOSHO 81

Summary:

 In the case that the Welfare Officer in Kishiwada city dismissed five 
applications, which were made by a plaintiff who lived in this city with his 
wife, by reason of the possibility that a plaintiff and his wife were available 
for work, the court decided that （1） they had met the requirement on Art.4 
of the Act and that （2） the Welfare Officers had never done sufficient 
investigation concerning their abilities, confirmation of their will, and thus 
the welfare officers had infringed the applicants’ right for application.

Reference:

 Article 4 of the Public Assistance Act, Article 1 （1） of the State Redress 
Act

Facts:

 X （a plaintiff） has lived in Y （Kishiwada city） with W （the plaintiff’s 
wife） since February 2008.  Although X and W visited the Welfare Office in 
Y around June 2008 and held a consultation on Public Assistance （referred 
to hereafter as the “this consultation”）, P （a staff member of the welfare 
office） did not only ask about matters such as their living conditions or job 
seeking conditions, but also confirmed whether their situation is living in 
p o v e r t y o r n o t .  W h i l e X a n d Y h a d f i l e d a p p l i c a t i o n s f o r t h e 
commencement of the Public Assistance 5 times after this consultation; on 
June 24, July 7, September 5, October 23, December 24, the welfare 
officers rejected each application on the grounds that ‘X and W have the 


