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of this case granted the standing without examining the intervention, 
because X may ass is t e i ther par ty as a “quas i - copar ty”. So , the 
interpretation by the court of prior instance is denied.
 However, this decision has some problems to be solved. First, a third 
party has to file an action to either or both of the parties to the suit in 
which he/she wants to intervene. So, in this case, X has to file an action to 
Y1 or Y2. However, it is unclear what action X may file.
 Second, according to this decision, the intervention as an independent 
party and the filing action for retrial is examined together, but in this case, 
these are determined separately. It makes no sense from the perspective of 
protection of the third party that the intervention as an independent party 
is granted, but the standing of an action for retrial is denied by another 
court. Therefore, it seems to be necessary to consider that these suits may 
be determined separately.

2.　Grounds for Retrial
 Generally the grounds for retrial provided in the Code of Civil 
Procedure are interpreted rigidly. However, only the ground provided in 
Art. 338 （1） （iii） of the Code can be interpreted more widely than the 
language of the Code （For example, the decision by the Supreme Court 
3rd P.B., March 20, 2007, Case No. （kyo） 39 of 2006, 61（2） MINSHU 586）. 
This is because item （iii） provides a guarantee of due process.
 This decision also seems to interpret item （iii） widely because of the 
perspective of guaranteeing due process. However, the rationale has a 
distinctive point. This decision says that a stock company, which is only 
granted standing to be sued in an action, is required to carry out litigation 
activities while giving consideration to the interest of such a third party 
and placing more emphasis on good faith. It will be discussed what is the 
relationship between guaranteeing due process to a third party and the 
party’s obligation of good faith. 

6.　Criminal Law and Procedure

X v. Japan
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Supreme Court 3rd P.B., June 18, 2013
Case No. （a） 2032 of 2011

1582 SAIBANSHO JIHO 2; 1392 HANREI TAIMUZU 74

Summary: 

 A case in which the Supreme Court recognized that, even if a 
prosecution is instituted after a non-institution of prosecution has been 
determined because of insufficient evidence in a criminal case involving a 
juvenile and then the suspect has lost an opportunity for having a hearing 
in a family court, the prosecution is not invalid.

Reference: 

 Code of Criminal Procedure, Articles 248 and 338; Juvenile Act, Article 
42.

Facts: 

 On December 6, 2003, the left side of a motorbike which was running 
with two riders scraped against the sidewalk curb on the road curving 
gently to the right in Kamakura City, Kanagawa Prefecture. As a result, the 
victim who was riding on that motorbike fell to the road, and was injured 
with the permanent damage of higher brain dysfunction. On November 28, 
2008, the defendant X who had been sixteen years old at the time of this 
accident was prosecuted for having been the negligent driver of that 
motorbike. However, it had taken about two years and eleven months to 
refer this case to a public prosecutor. This was because the victim could 
not get his/her memory back because of the permanent damage caused 
by this accident, and X denied the charges and stated that the driver of the 
motorbike had been the victim. After that, on November 30, 2006, a non-
institution of prosecution （i.e., a disposition by not referring the case to a 
family court） had been determined because of insufficient evidence. But, 
a f ter X had arr ived in adul thood on August 11 , 2007 , addi t iona l 
investigations were conducted in the wake of the petition to the Committee 
for the Inquest of Prosecution for inquest from the victim, and then a 
prosecution was instituted against X eight days before the statute of 
limitations was to expire. Consequently, X lost an opportunity for having a 
hearing in a family court. 
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Opinion: 

 Final appeal dismissed.
 As a general rule, in a criminal case involving a juvenile, it is 
indisputable that, on the basis of the spirit of the Juvenile Act, Article 42, 
Paragraph 1, investigative organizations have to try to have appropriate 
prospects on the handling of the case and deal with it swiftly. But, in this 
case, X denied the charges, and the conditions where statements could not 
be obtained from the victim persisted over long periods of time. Moreover, 
it was necessary to conduct specialized investigations, such as an expert 
examination. In addition, in the course of the investigations of this case, 
new statements were obtained from an eyewitness, and thus the policy on 
these investigations was changed. In this way, there were some reasons 
why it took a long time to identify the driver of that motorbike. Thus, 
seeing that the public prosecutor to whom this case had been initially 
referred decided that there was insufficient evidence against X and there 
were not other grounds for which X should be subject to a hearing in a 
family court, it was inevitable that this public prosecutor did not refer the 
case to a family court and determined a non-institution of prosecution. In 
the measures by the police officers and public prosecutors who were 
engaged in the investigations over this case, and so on, we cannot find 
extremely material breaches of their duties （for example, the police 
officers and public prosecutors deliberately delayed the investigations or 
determined a non-institution of prosecution, even though they knew that 
the suspect would lose an opportunity for having a hearing in a family 
court; or, they intentionally left the processing of the case undone despite 
no exceptional circumstances）. Thus, the procedures including the 
investigations and so on in this case were not illegal. And, after X had 
arrived in adulthood, in the wake of the petition to the Committee for the 
Inquest of Prosecution for an inquest, public prosecutors conducted anew 
additional investigations and decided that there was sufficient evidence 
against X. In consequence, a prosecution was instituted against X. Thus, 
this prosecution itself was also not illegal.
 Therefore, the original judgment in which the court decided that the 
prosecution in question was not invalid is in the right.
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Editorial Note: 

 In the Japanese juvenile law, the principle that investigative 
organizations must refer all the cases of a crime committed by a juvenile to 
a family court （the so-called zenken-souchi-syugi） is adopted. Therefore, 
when a public prosecutor has executed the investigations over a criminal 
case involving a juvenile, and as a result, considered that there is sufficient 
evidence of the crime, this public prosecutor also must refer the case to a 
family court （Juvenile Act, Article 42, Paragraph 1）. Similarly, when, even 
if there is no evidence of the crime, a public prosecutor has considered 
that there is a ground for which the juvenile should be subject to a hearing 
in a family court, this public prosecutor must do it . This ground 
corresponds to the fact of pre-delinquency. When there is not even this 
ground, in accordance with the general principle of criminal proceedings, 
a public prosecutor determines a non-institution of prosecution because of 
no or insufficient evidence of the crime, and completes all the necessary 
procedures. 
 In the case in question, the Supreme Court decided whether the 
procedures including the investigations over this criminal case and the 
determination of a non-institution of prosecution were illegal or not, and 
whether the prosecution after this determination and the consequent loss 
of an opportunity for having a hearing in a family court was also illegal or 
not. 

7.　Commercial Law

X v. Reins International Inc. （f/k/a Rex Holdings Co., Ltd.）
Tokyo High Court, April 17, 2013

Case No. （ne） 2230 of 2011, 1420 KINYU SHOJI HANREI 20

Summary:

 The plaintiff alleged that the management buyout forced shareholders 
to sell their shares at a cheap price and that directors （including a 
representative director） and （statutory） auditors of then Rex Holdings 
Co., Ltd. violated Articles 429 and 350 of the Companies Law, and Article 


