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relationship which was already determined by judicial decision or other 
agreements among parties, and concerning divisible claims and 
obligations, the legal relationship among the parties shall be deemed as 
definite not when inheritance commenced but when the judicial decision 
or agreement was established among parties. This means the Court put 
the point to define the extent of the decision at whether the case is already 
settled among parties. Yet this point was criticized from the academic field 
since in the decision unconstitutionality was determined based on 
“children’s rights” and “respect for individuals”. A claim to review cases 
once settled should be admitted with coordination by, for example, 
compensation in value. Legal stability could also be coped with practicing 
acquisitive prescription of a heir or/and extinctive prescription of the right 
to claim for recovery of inheritance.
 In response to this decision, the Act for Partial Revision of the Civil 
Code was approved on December 5, 2013 and the clause in question was 
deleted. Though supplemental opinions attached to this case explained 
that a child born in wedlock was a person who contributed in a community 
organized by marital relationships, the status of born-in-wedlock can be 
obtained with adoption and the clause in question directed to these 
statuses as well. Regarding the situation of very beginning of the clause in 
question as mentioned in the opinion, the status of in-wedlock might be 
established along with the public sentiment at the time shifting from the 
system for succession of the headship of a house. Thus this distinction 
itself might have to be reconsidered, and in line with revision of the 
distinction between a child born in wedlock and a child born out of 
wedlock, various practices based on a child born in wedlock such as 
presumption of paternity, determination of family name and parental 
responsibility can also be reviewed in the future.
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Summary:

 The issue in this case is whether or not a third party who is to be 
subject to the effect of a final and binding judgment that has an effect on 
every third party has the standing to file an action for retrial against such a 
final and binding judgment. And the Supreme Court decided that such a 
third party obtains the standing to file an action for retrial against the said 
final and binding judgment, by filing an application for intervention as an 
independent party in the suit. And given the circumstances described in 
the judgment, it may be possible to find the grounds for retrial set forth in 
Art. 338 （1） （iii） of the Code of Civil Procedure.

Reference:

 Companies Act, Arts. 828（1）（ii）　& 838; Code of Civil Procedure 
Arts. 2, 47, & 338（1）（iii）.

Facts:

 X exercised his/her share options against Y1, a stock company, and 
then Y1 issued some common shares.
 However, Y2, who is a shareholder of Y1, filed with the Tokyo District 
Court an action against Y1 to seek the invalidation of the share issue 
（hereinafter the suit pertaining to this actions shall be referred to as the 
“previous suit”）. On the first date for oral argument in the proceedings of 
the previous suit, Y1 agreed with Y2's claim and gave an answer admitting 
all the facts constituting the cause of action. Then, Y1 submitted a written 
statement stating that the share issue had been conducted by using show 
money. The court rendered a judgment to invalidate the share issue 
（hereinafter referred to as the “previous judgment”）. The previous 
judgment became final and binding and X was not aware of this.
 X alleged that the previous judgment is a so-called “fraudulent 
judgment” and this is same as in the absence of the delegation of powers 
（See Code of Civil Procedure Art. 338 （1） （iii））, and X filed an application 
for intervention in the previous suit as an independent party （hereinafter 
referred as the “intervention as an independent party”）, and filed this 
action for retrial.
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 The court of prior instance dismissed X's claim pertaining to this action 
for retrial, holding that: ［i］ X is to be subject to the effect of the previous 
judgment and is entitled to intervene in the previous suit through 
supporting intervention as a quasi-coparty, and therefore X can be deemed 
to have standing to file this action for a retrial; ［ii］ however, even where 
Y1 and Y2 had led the previous judgment to become final and binding 
without notifying X of the pendency of the previous suit, and this resulted 
in prejudice to X’s r ight, such a si tuat ion cannot be regarded as 
representing the grounds for retrial set forth in Art. 338 （1） （iii） of the 
Code of Civil Procedure. Then, X appealed with permission.

Opinion:

 Quashed and Remanded.
 A third party who is to be subject to the effect of a final and binding 
judgment that upholds a claim pertaining to an action seeking invalidation 
of a new share issue is not a party to the suit in which the said final and 
binding judgment was rendered, and such a third party is not entitled to 
perform any procedural act with regard to the merits of the said suit, so 
such a third party is unable to attain the aim of the action and therefore 
cannot be deemed as a matter of fact to have standing to file such an action 
for retrial.
 However, where the said third party f i les an appl icat ion for 
intervention as an independent party in addition to filing the said action for 
retrial, the said third party is to perform a procedural act through such 
intervention as an independent party after an order of commencement of 
retrial becomes final and binding, and due to the requirement of 
determination of the subject matter in a single form for both a party to the 
suit and a third party, he/she will be able to affect the determination in the 
said final and binding judgment. 
 Assuming this, it should be said that a third party who is to be subject 
to the effect of a final and binding judgment that upholds a claim 
pertaining to an action seeking invalidation of a new share issue obtains 
standing to file an action for retrial against the said final and binding 
judgment, by filing an application for intervention as an independent party 
in the suit in which the said final and binding judgment was rendered.
 It is provided that in an action seeking invalidation of a new share 
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issue, only the stock company that has issued the shares has the standing 
to be sued （Art. 834 （ii） of the Companies Act）. Hence, even if a third 
party who is to subject to the effect of a final and binding judgment of the 
said suit was not aware of the pendency of the said suit or was given no 
opportunity to have him/herself involved in the proceedings of the said 
suit, it cannot immediately be said that the grounds for retrial set forth in 
Art. 338 （1） （iii） of the Code of Civil Procedure exist with regard to the 
said final and binding judgment.
 However, parties must conduct civil suits in good faith （Art. 2 of the 
Code of Civil Procedure）, and in particular, since a stock company which 
is granted standing to be sued in an action seeking invalidation of a new 
share issue is in effect also in the position to be involved in proceedings on 
behalf of a third party who is to be subject to the effect of the said final and 
binding judgment, such a stock company is required to carry out litigation 
activities while giving consideration to the interest of such a third party 
and placing more emphasis on good faith. Assuming so, from the 
perspective of guaranteeing due process, we cannot agree with the view 
that the said third party is not allowed at all to subsequently challenge the 
effect of the said final and binding judgment, whatever litigation activities 
the said stock company has conducted. Rather, in cases where the 
litigation activities carried out by the said stock company are extremely 
contrary to good faith and it is inappropriate, from the perspective of 
guaranteeing due process, to extend the effect of the said final and binding 
to said third party, it should be said that the grounds for retrial set forth in 
Art. 338 （1） （iii） of the Code of Civil Procedure exist with regard to the 
said final and binding judgment.
 In this case, if X had become aware of the pendency of the previous 
suit, X obviously would have intervened in the previous suit or taken other 
measures to protect his/her own right, thereby challenging Y2's claim for 
invalidation of the share issue, and Y1 should have been fully aware of 
such a situation. Nevertheless, Y1 did not at all contest Y2's claim in the 
previous suit, but rather, Y1 voluntarily submitted the documentary 
evidence that supported the facts constituting the cause of the claim. 
Moreover, Y1 did not notify X of the pendency of the previous suit when X 
had not been aware of it although it could have easily done this. As a 
result, X lost the chance to intervene in the previous suit or take other 
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measures to contest the claim for invalidation of the share issue.
 In view of such a series of developments in the situation, the litigation 
activities carried out by Y1 in the previous suit are extremely contrary to 
good faith if they are considered as those to be carried out by a person 
who is granted standing to be sued under the Companies Act, and it is 
inappropriate, from the perspective of guaranteeing due process, to extend 
the effect of the previous judgment to X, and therefore it may be possible 
to find the grounds for retrial as set forth in Art. 338 （1） （iii） of the Code 
of Civil Procedure with regard to the previous judgment.

Editorial Note:

 A final and binding judgment upholding a claim pertaining to an action 
seeking invalidation of a new share issue shall also be effective against 
third parties （See Arts. 838 & 834 （ii） of the Companies Act）. So, a third 
party can be subject to a “fraudulent judgment” which is made by a 
collusive suit and prejudice them unjustly. If the suit is pending, the party 
may intervene in the suit as an independent party （Art. 47 （1） of the Code 
of Civil Procedure） or assist either party to the suit as a “quasi-coparty” 
（See Art. 42 of the Code of Civil Procedure） in order to protect their rights. 
However, there is no Article concerning the way to avoid the effect of such 
a fraudulent judgment after it has become final and binding.
 Some academics have strongly insisted that it is possible and 
necessary to grant standing for retrial to such a third party in such a 
fraudulent judgment case. And, one of the high courts made a decision to 
grant such a third party to file an action for retrial （Osaka High Court, 
December 16, 2003, Case No.（ra） 1142 of 2003, 1152 HANREI TAIMUZU 
287）. 
 This decision by the Supreme Court makes it clear that such a third 
party obtains standing to file an action for retrial against the final and 
binding judgment, by f i l ing an application for intervention as an 
independent party in the suit in which the said final and binding judgment 
was rendered and that such a third party may be remedied by Art. 338 （1） 
（iii） of the Code of Civil Procedure. 
1.　Standing of an Action for Retrial 
 This decision requires the intervention as an independent party in 
order to get the standing of an action for retrial. The court of prior instance 
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of this case granted the standing without examining the intervention, 
because X may ass is t e i ther par ty as a “quas i - copar ty”. So , the 
interpretation by the court of prior instance is denied.
 However, this decision has some problems to be solved. First, a third 
party has to file an action to either or both of the parties to the suit in 
which he/she wants to intervene. So, in this case, X has to file an action to 
Y1 or Y2. However, it is unclear what action X may file.
 Second, according to this decision, the intervention as an independent 
party and the filing action for retrial is examined together, but in this case, 
these are determined separately. It makes no sense from the perspective of 
protection of the third party that the intervention as an independent party 
is granted, but the standing of an action for retrial is denied by another 
court. Therefore, it seems to be necessary to consider that these suits may 
be determined separately.

2.　Grounds for Retrial
 Generally the grounds for retrial provided in the Code of Civil 
Procedure are interpreted rigidly. However, only the ground provided in 
Art. 338 （1） （iii） of the Code can be interpreted more widely than the 
language of the Code （For example, the decision by the Supreme Court 
3rd P.B., March 20, 2007, Case No. （kyo） 39 of 2006, 61（2） MINSHU 586）. 
This is because item （iii） provides a guarantee of due process.
 This decision also seems to interpret item （iii） widely because of the 
perspective of guaranteeing due process. However, the rationale has a 
distinctive point. This decision says that a stock company, which is only 
granted standing to be sued in an action, is required to carry out litigation 
activities while giving consideration to the interest of such a third party 
and placing more emphasis on good faith. It will be discussed what is the 
relationship between guaranteeing due process to a third party and the 
party’s obligation of good faith. 

6.　Criminal Law and Procedure

X v. Japan


