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3.　Note
 It must be noted that the decision of the Supreme Court on this case 
has its English text at the website of the Supreme Court. The Facts and 
Opinion in this article are extracts from there. For more details, please see 
their website:
 http://www.courts.go.jp/english/judgments/text/2013.09.13-2011.-
Ju-.No..2543.html 

4.　Family Law

X v. Y
Grand Bench of the Supreme Court, September 4, 2013

Case No. （ku） 984 and 985 of 2012
MINSHU Vol.67, No.6, at 1320

Summary:

1.　 The part of the proviso to Art.900, Item 4 of Civil code （hereafter 
referred to as “the clause in question”）, which provides that the 
statutory share in inheritance for a child born out of wedlock be one 
half of the share for a child born in wedlock, has violated Art.14, Para.1 
of Constitution since July 2001 at the latest. 

2.　 Regarding other inheritances commenced during the period between 
the date mentioned above and when the decision was made by the 
Supreme Court and determined that the clause in question had 
violated Art.14 Para.1 of the Constitution, the decision does not affect 
any of the legal relationships defined by adjudications or other judicial 
decisions for dividing estates, or consultations or other agreements of 
division of estates, etc. based on the clause in question.

Reference:

 （Regarding decision 1 and 2） Constitution, Art.14, Para.1; Civil Code, 
Art.900
 （Regarding decision 2） Constitution, Art.81
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Facts:

 This case deals with inheritance from A （decedent） who died in July 
2001. Ys, children born in wedlock of A and his deceased wife （and a 
successor in stirps of one of those children）, claimed an adjudication of 
dividing inherited property against Xs, children born out of wedlock of A 
and a third female person. X argued that the clause in question which 
provided the statutory share in inheritance for a child born out of wedlock 
as one half of the statutory share for a child born in wedlock violated 
Art.14 Para.1 of Constitution providing equality under the law, and 
accordingly the clause was invalid. The Supreme Court admitted X's 
argument with the unanimis agreement of 14 judges.
 In the first instance （Tokyo Family Court, March 26, 2012） the court 
decided there was no infringement of Art.14 Para.1 of the Constitution by 
the clause in question; the court found that the legislative purpose of the 
clause in question was to balance respect for legal marriage and protection 
for children born out of wedlock, therefore the clause in question was 
reasonable, and referring to this legislative purpose, which regulates the 
statutory share in inheritance for a child born out of wedlock to be one half 
of the share for a child born in wedlock was not remarkably irrational and 
did not transgress the limits of the legislature’s discretion. Second 
instances （Tokyo High Court, June 22, 2012） followed this decision, stated 
that inheritance from A should be calculated and divided according to the 
statutory share provided by the clause in question since there was no 
reason to indicate that the clause in question had violated Art.14 Para.1 of 
the Constitution at the time of commencement of the inheritance （July 
2001）, even after comprehensively considering the change in the social 
situation, the actual conditions of family life and parent-child relationships, 
and the international environment surrounding Japan. X made a special 
appeal referring to the Constitution to the Supreme Court.

Opinion:

 The judgment in the prior instance shall be quashed, and the case shall 
be remanded to the lower court.
 To establish an inheritance system, traditions, social conditions, public 
sentiments and the like must be considered comprehensively since it is 
closely related to the way to understand the image of the family. The 
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legislature has the discretion to rationally institute an inheritance system 
after this consideration. Additionally, Art.14 Para.1 of the Constitution 
prohibits discriminatory treatment in law unless a provision has a 
reasonable ground conforming to the nature of affairs （indicated in the 
judgment of the Grand Bench of the Supreme Court, May 27, 1995）. A 
former case （Grand Bench of the Supreme Court, July 5, 1995） showed a 
reference point to examine the compatibility of a distinction of statutory 
share in inheritance between a child born in wedlock and a child born out 
of wedlock with Art.14 Para.1 of the Constitution; the distinction shall be 
construed as violating the Constitution when there was no rational reason, 
even taking into account the discretion of the legislature mentioned above. 
The judgment on July 1995 eventually decided that the clause in question 
was constitutional due to the legislative purpose which was found as "a 
statutory share in inheritance considers to protect children born out of 
wedlock with accepting a certain statutory share for them, while the clause 
was enacted with a favorable intention for legal spouses and children born 
in marital status". However, the regulation of a statutory share for a child 
born in wedlock and a child born out of wedlock shall be decided with 
comprehensive consideration from all aspects mentioned above as those 
conditions are changing with the times. Even taking into account that the 
Japanese Civil Code assumes legal marriage as a principle, the rationality 
of the regulation must be examined constantly in the context of the 
Constitution. Thus to consider the case being proceeded today, the Court 
determines that the clause in question is unconstitutional and invalid.
 The clause admitting one half of the statutory inheritance share of a 
child born in wedlock was inserted in the current Civil Code as the clause 
in question at a partial amendment of the Civil Code in 1947. At that time 
children born out of wedlock were still the subject of discrimination by 
public sentiment, and during the deliberations of the National Diet several 
legislations in foreign countries gave reason for the compatibility of Art.14 
Para.1 of the Constitution with the clause. Since then, however, according 
to economic growth and the declining birth rate, our country has 
experienced enhancing social tendencies to marry later or to stay 
unmarried, and the number of divorces and remarriages is remarkably 
increasing among parents who have minor children. Family structure in 
our country has become diverse, and public awareness for the actual 
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situation of marriage and families, and awareness of how those should be, 
is changing. Referring to international trends, the awareness to protect 
children's rights has come to the forefront, and the foreign legislations 
which had been referred in enactment of the clause in question were 
revised. Besides, our country ratified the International Covenant on Civil 
and Political Rights in 1974, and the Convention on the Rights of the Child in 
1994, then received repetitious recommendations on the implementation 
status of each convention that prescribed to exclude all discriminatory 
regulations related to children born out of wedlock by committees 
established pursuant to those conventions. In addition, from a domestic 
aspect, some rules related to the distinction between a child born in 
wedlock and a child born out of wedlock have changed. The distinction in 
notation of a child's family relationship with a householder on a residence 
certificate was modified in 1994, and the distinction in notation of a child's 
family relationship with one's parents on a family register was changed in 
2004. Furthermore the distinction on acquirement of nationality was 
revised because of its infringement of Art.14 Para.1 of the Constitution in 
2008. As domestic indication of awareness of the issue of the distinction in 
inheritance, although they did not achieve submission to the Diet, the 
schemas of amendment of Civil Code which suggest to equalize the 
statutory share in inheritance between a child born in wedlock and a child 
born out of wedlock were prepared several times. Moreover, despite a lack 
of decisive judgments determining the unconstitutionality of the clause in 
question, several judgments at the petty bench of the Supreme Court and 
complementing opinions at the Supreme Court repeatedly indicate that the 
rationality of the legislative purpose of the clause in question at the 
moment of enactment is vanishing and they favor to take prompt 
legislative measures for this issue （e.g. Petty Bench of the Supreme Court, 
J a n u a r y 27 , 2000 , e t c .）. T h e r e f o r e , a c o n c l u s i o n d e t e r m i n i n g 
constitutionality of the clause in question is barely maintained today.
 In spite of those tendencies, the amendment of the clause in question 
has been postponed. Possible reasons could be found in the obviously 
lower birthrate of children born out of wedlock to the total number of 
births in our country （2.2% in 2011） compared with western countries, and 
widely obtained consciousness among people to respect legal marriage 
status, such as a thought to link marriage and pregnancy. However, the 
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rationality of the clause in question is a legal issue which should be 
examined from the aspect of whether the rights of a child born out of 
wedlock are violated unjustifiedly, considering overall various elements 
and referring to the Constitution which provides for the dignity of 
individuals and equality under the law. With comprehensive examination 
of the phenomena mentioned above, it is obvious that respect for 
individuals in a family community is getting expressly recognized, and 
even if the legal marriage system itself has taken a firm hold, imposing a 
disadvantage on a child due to an unselectable and unfixable circumstance 
for the child such as the （un）marital status of one’s parents can not be 
justified. The idea to respect a child as an individual and to guarantee the 
child’s rights should be seen as getting settled.
 Consequently, even considering the discretion of the legislature, it 
should be said that the rationality of the clause in question already 
vanished on July 2001, when the inheritance from A was commenced at 
the latest. Thus, the clause in question should be considered as violating 
Art.14 Para.1 of the Constitution since the day of July 2001 at the latest.
 In addition, to refer to the virtual binding effect of this decision as a 
precedent case, the decision does not change prior decisions made before 
July 2001 based on affirming the constitutionality of the clause in question, 
as the decision states the date, July 2001 at the latest, the clause in 
question has violated Art.14 Para.1 of the Constitution since. Although a 
law violating the Constitution is invalid in principle and any effect from an 
act based on that law should be dismissed, the clause in question 
constructs a part of Civil Code which forms the very basis of people‘s lives, 
status and relationships, and rules the usual phenomenon of inheritance. 
As 12 years has passed since July 2001, it is clearly foreseeable that the 
legal stability would be significantly harmed when the decision affects 
cases already resolved. Legal stability is an universal requirement which is 
intrinsically included in the law. To restrict the virtual binding effect as a 
precedent case and to provide harmony with ensured legal stability must 
b e r e q u i r e d i n a d e c i s i o n m a d e b y t h i s c o u r t d e t e r m i n i n g 
unconstitutionality.
 According to the above, overruling legal relations already settled by 
judicial decision or agreement, etc. among parties with this decision is not 
appropriate, and for cases that legal relations among parties are still not 
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achieved to that stage, those relations should be settled excluding to apply 
the clause in question which was determined as unconstitutional by this 
decision.
 Consequently, regarding other inheritances commenced during the 
period from commencement of inheritance from A to establishment of this 
decision determining unconstitutionality, the decision shall not affect any 
legal relationship already settled by adjudication or other judicial decision-
like proceedings for division of estate, or consultation or other agreement 
for division of estate based on the clause in question.

Editorial Note:

 Former decisions by the Supreme Court have admitted the rationality 
of the clause in question to distinguish a child born in wedlock and a child 
born out of wedlock, referring to the legislative purpose of the clause 
which was to respect legal marriage. The clause in question has been, 
however automatically applied also to the cases where there was no legal 
marriage （e.g. Although the decedent had no legal marital status, the 
clause in question was applied to both a child born out of wedlock and 
children who obtained status as a child born in wedlock by prior adoption 
with the decedent, and it caused a difference in the amount of inheritance 
share among those children. Tokyo High Court, March 10, 2010）, thus the 
rational relation between its legislative purpose and means was presently 
questioned. As mentioned in the opinion, the issue of that distinction was 
repetitively pointed at in several former cases by courts, nevertheless the 
Supreme Court has attached importance to the discretion of the legislature 
and kept a negative attitude to overrule the constitutionality of the clause 
until today due to its massive effect on the system and practices of 
inheritance. In this context, this case can be evaluated by its grave and 
innovative decision which was quite practical, examined comprehensively 
both domestic and foreign situations, focused on respecting individual’s 
and children’s rights, and avoided leaving resolution to the legislature. If 
there is one thing to point out, each of these domestic and foreign 
situations mentioned in the court opinion was not decisive by itself to 
affirm the irrationality of the distinction by the clause in question. On 
examination of the constitutionality of a clause, the Supreme Court has 
traditionally been concerned with a balance between legislative discretion 
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and selectively applied three criteria. To concern civil liberties, 1） if a 
distinction in question seems to violate one’s freedom of thought and 
conscience, firstly the Court assumes the clause as unconstitutional and 
after closely examining whether the legislative purpose of a clause has a 
compelling interest and uses minimum means to actualize it （Strict 
Scrutiny）. 2） If an examined distinction is about economic freedom, the 
Court applies the least rigorous criterion, examines a clause by a rational 
basis review and admits constitutionality when there is a legitimate 
purpose and means which is not significantly irrational （Moderate 
Scrutiny of rationality）. And 3） for other general distinctions, the Court 
applies intermediate criterion and examines if a legislative purpose of a 
distinction is justifiable and has an important interest, and the purpose and 
means has a substantial relationship in fact. This decision is made from a 
completely different view from those traditional criteria, therefore 
consistency or compromise between the decision and these criteria may 
be required.
 On changing constitutional interpretation, the Court assured 
consistency with precedents by pointing to a transition of constitutionality 
due to time and stating the moment, July 2001, when the clause in 
question turned to unconstitutional. Two supplementary opinions attached 
to this decision explained this change as follows: In principle, a decision 
determining unconstitutionality binds only a particular case concerned in 
the decision. Since the clause in question was determined to be 
unconstitutional and accordingly invalid, however, the decision must have 
a virtual binding effect as a precedent due to being respected by other 
courts taking charge of cases involved in inheritance commenced after the 
decision was made. In this context, the effect of this decision is retroactive. 
Meanwhile, refering to the change of decision on constitutionality, it is 
naturally expected that legal stability would be considerably inhibited 
when this virtual binding effect freely extends to other cases. Therefore, 
t h e e x e r c i s e o f a u t h o r i t y o f t h e S u p r e m e C o u r t t o d e t e r m i n e 
constitutionality should intrinsically imply competence to restrict presence 
or absence, a period, a range, etc. of this retroactive effect to a certain 
extent as in this case.
 Regarding other similar cases concerning inheritance commenced 
after July 2001, the opinion states that the decision does not affect any legal 
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relationship which was already determined by judicial decision or other 
agreements among parties, and concerning divisible claims and 
obligations, the legal relationship among the parties shall be deemed as 
definite not when inheritance commenced but when the judicial decision 
or agreement was established among parties. This means the Court put 
the point to define the extent of the decision at whether the case is already 
settled among parties. Yet this point was criticized from the academic field 
since in the decision unconstitutionality was determined based on 
“children’s rights” and “respect for individuals”. A claim to review cases 
once settled should be admitted with coordination by, for example, 
compensation in value. Legal stability could also be coped with practicing 
acquisitive prescription of a heir or/and extinctive prescription of the right 
to claim for recovery of inheritance.
 In response to this decision, the Act for Partial Revision of the Civil 
Code was approved on December 5, 2013 and the clause in question was 
deleted. Though supplemental opinions attached to this case explained 
that a child born in wedlock was a person who contributed in a community 
organized by marital relationships, the status of born-in-wedlock can be 
obtained with adoption and the clause in question directed to these 
statuses as well. Regarding the situation of very beginning of the clause in 
question as mentioned in the opinion, the status of in-wedlock might be 
established along with the public sentiment at the time shifting from the 
system for succession of the headship of a house. Thus this distinction 
itself might have to be reconsidered, and in line with revision of the 
distinction between a child born in wedlock and a child born out of 
wedlock, various practices based on a child born in wedlock such as 
presumption of paternity, determination of family name and parental 
responsibility can also be reviewed in the future.

5.　 Law of Civil Procedure and Bankruptcy

X v. Ys
Supreme Court 1st P.B., November 21, 2013

Case No. （kyo） No.43 of 2012


