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officers, which some High Court judgments allowed. It is now clear that 
the power of the assembly is not unlimited, and not only the procedural 
aspects, but also substantive requirements of such a resolution would be 
reviewed by the court. At the same time, the Supreme Court did not 
support the stricter view that such a resolution is always invalid except for 
cases meeting certain conditions.
 The standard set forth by the Supreme Court required the court to 
consider a wide range of factors related to illegal fiscal/accounting acts 
and resolution for abandonment. It is not easy to predict the outcome of 
each case. Especially, the opinions of the separate judges in this case 
suggest that conclusions leading from this standard may quite differ 
depending on the values of each judge. Judge Sudo, in his opinion, 
strongly claimed that the Resolution in this case is illegal unless new 
special facts would be found by the High Court, while Judge Chiba’s 
opinion stressed needs for examining further factors and implied that the 
facts before the Supreme Court were not enough to invalidate the 
Resolution.
 The Local Autonomy Act does not have a provision to adjust two 
competing authorities, which are residents’ right for litigation and 
assemblies’ authority to abandon rights, and such a gap in the system is a 
root of this method to waiver officers which commit illegal fiscal/
accounting acts from liability and subsequent controversies over the 
validity of such resolution. It is expected that such gap would be resolved 
by amending the Local Autonomy Act to stipulate more clear standards for 
abandonment of rights by assemblies.

3.　Law of Property and Obligations

X v. Y
Supreme Court 2nd P. B., September 13, 2013

Case No. （Ju） 2543 of 2011
67 （6） MINSHU 1356; 2209 HANREI JIHO 102; 1426 KINYU SYOJI HANREI 14
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Summary:

 In this case, the Supreme Court has held that if the guarantor, knowing 
that he had succeeded to the principal obligor, performed the guarantee 
obligation, this performance, as an acknowledgement of the principal 
obligation by the principal obligor, interrupts the extinctive prescription of 
that principal obligation unless there are some special circumstances to 
the contrary.  

Reference: 

 Civil Code Article 147 Item 3, Article 446 and Article 457 Paragraph 1; 
Commercial Code Article 522.

Facts: 

（1）  Bank A （a stock company） conducted the following transactions with 
B （a merchant ［as defined under the Commercial Code］）: （i） loaned 
20 million yen on May 26, 1997; （ii） granted an overdraft under an 
overdraft facility agreement, concluded on March 9, 1998, with the 
overdraft limit set at 5 million yen; and （iii） loaned 10 million yen on 
May 26, 1999.

（2）  With regard to the obligations arising from the loans mentioned in （1） 
（i） and （iii） above and the obligation arising from the overdraft 
facility agreement mentioned in （1） （ii） above which B owed to Bank 
A （hereinafter referred to as “B’s Loan Obligations, etc.”）, X, the 
appellant of final appeal, was entrusted by B to provide a guarantee 
based on an agreement that when X pays these obligations to Bank A 
by subrogation, B shall pay X the amount paid by subrogation with 
damages accrued thereon at the rate of 14.6% per annum for the 
period from the day following the date of payment by subrogation （on 
a per diem basis, 365 days a year）. Around the respective dates of the 
loans and the date of conclusion of the overdraft facility agreement 
mentioned in （1） above, X concluded contracts with Bank A to 
provide a guarantee for B's Loan Obligations, etc.

（3）  Around the respective dates of the loans and the date of conclusion of 
the overdraft facility agreement mentioned in （1） above, Y, the 
appellee of final appeal, concluded contracts with X to provide joint 
and several guarantee for the reimbursement obligations owed by B to 
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X due to the entrustment to provide guarantee as mentioned in （2） 
above （hereinafter referred to as the “Reimbursement Obligations”）.

（4）  As a result of B's forfeiture of the benefit of time for B's Loan 
Obligations, etc., X paid Bank A by subrogation the outstanding 
principal and interest of B's Loan Obligations, etc., totaling 30,135,611 
yen, on September 28, 2000.

（5）  B died on June 30, 2001, and Y succeeded to B as the sole heir. Y had 
notified X that Y would succeed to B as the sole heir.

（6）  For the purpose of performing the obligations under the contracts of 
joint and several guarantee mentioned in （3） above （hereinafter 
referred to as the “Obligations of Joint and Several Guarantee”）, Y 
p a i d X 4 , 226 , 430 y e n i n t o t a l , a s p a r t o f t h e a m o u n t o f t h e 
Reimbursement Obligations, during the period from December 15, 
2003, to March 30, 2007. As a result, the total outstanding principal of 
the Reimbursement Obligations came to be 25,909,181 yen, and the 
total fixed amount of delay damages accrued thereon at the rate of 
14% （on a per diem basis, 365 days a year） within the agreed limit for 
the rate of damages for the period until March 30, 2007, came to be 
25,837,451 yen.

（7）  On January 13, 2010, X filed with the Sakura Summary Court a petition 
for a demand for payment against Y, seeking the performance of the 
Obligations of Joint and Several Guarantee. This demand case was 
transferred to this suit upon the objection to demand made by Y.

（8）  In the suit, X sought against Y payment of the outstanding principal of 
the reimbursement and delay damages, based on the right to claim 
performance of the Obligations of Joint and Several Guarantee. In 
response, Y alleged that the Reimbursement Obligations, which are 
the principal obligations, had been extinguished by prescription upon 
the passing of the five-year period from September 28, 2000, the day 
on which X made payment by subrogation, and thus raised the 
defense of extinctive prescription in the capacity of the joint and 
several guarantor. Y also alleged that the Obligations of Joint and 
Several Guarantee had been extinguished by prescription because Y 
had not made any payment in the capacity of the joint and several 
guarantor after June 3, 2004. Against this Y’s plea, X argued that, 
because of the succession to B, Y had became the principal obligator 



56 WASEDA BULLETIN OF COMPARATIVE LAW Vol. 33

a n d t h e r e f o r e h i s p e r f o r m a n c e o n M a r c h 30 , 2007 w a s 
acknowledgement of the principal obligations which interrupted the 
completion of the prescription of the principal obligations.

（9）  The Sakura branch of the Chiba District Court denied X’s claim and 
held that, although Y had succeeded to B and thus doubled as 
pr incipal obl igator , Y’s performances were not done as the 
performance of the principal obligations, but as the performance of 
the Obligations of Joint and Several Guarantee, and therefore did not 
mean the acknowledgement of the principal obligations. X appealed to 
the Tokyo High Court. However, the Tokyo High Court denied X’s 
appeal on much the same ground as the first instance. Then X 
appealed to the Supreme Court. 

Opinion: 

 The Supreme Court quashed the judgment of the prior instance and 
rendered a new judgment for the case. 
 The Supreme Court ruled as follows: 
 “Upon inheriting the principal obligation, the guarantor comes to hold 
the status of the principal debtor through universal succession in addition 
to the status of the guarantor that he/she has held since before the 
inheritance. Therefore, such guarantor is entitled to acknowledge the 
principal obligation that he/she has inherited. In light of the nature of a 
guarantee obligation accompanying the principal obligation, the 
performance of the guarantee obligation normally requires the continued 
existence of the principal obligation as a given. Moreover, the performance 
of an obligation constitutes nothing other than the representation of an 
acknowledgment of the obligation. Therefore, when a person who holds 
both the status of the principal obligor and the status of the guarantor 
performs an obligation while knowing that he/she has inherited the 
principal obligation, even if the person intended to do so for the purpose of 
performing the guarantee obligation, the person's performance of the 
obligation can be deemed to also function as a representation of his/her 
acknowledgment of the principal obligation that he/she also owes to the 
obligee. This is because it is difficult to expect that an individual, who 
holds both the status of the principal obligor and the guarantor, will 
behave differently as the principal obligor than as the guarantor.”
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 “Consequently, where the guarantor performs a guarantee obligation 
while knowing that he/she has inherited the principal obligation, it is 
appropriate to construe that such performance of the guarantee obligation 
functions as an acknowledgement by the principal obligor and therefore 
has an effect of interrupting extinctive prescription with regard to the 
principal obligation, unless there are special circumstances to the 
contrary.”
 “This reasoning can be applied in this case as follows. According to the 
facts mentioned above, Y can be deemed to have continuously performed 
the Obligations of Joint and Several Guarantee during the period from 
December 15 , 2003 , to March 30 , 2007 , while knowing that he had 
inherited B's Reimbursement Obligations as the sole heir, and there are no 
such special circumstances due to which such performance of the 
guarantee obligation cannot be regarded as having an effect of his 
acknowledgement of the Reimbursement Obligations. It then follows that 
said performance of the guarantee obligation should be deemed to 
function as an acknowledgement by the principal obligor and therefore 
have an effect of interrupting extinctive prescription with regard to the 
Reimbursement Obligations. This interruption is effective against the 
extinctive prescription with regard to the Reimbursement Obligations and 
the Obligations of Joint and Several Guarantee, which has been raised as a 
defense by Y in the capacity of the joint and several guarantor （Article 457, 
paragraph （1） of the Civil Code）. Consequently, as of January 13, 2010, 
when X f i led the pet i t ion for a demand for payment seeking the 
performance of the Obligations of Joint and Several Guarantee, none of the 
abovementioned obligations had been extinguished by prescription yet.”

Editorial Note: 

1.　Meaning of this Case
 The main issue in this case is whether the performance of the 
guarantee obligation from the guarantor, who knows that he has 
succeeded to the principal obligor, constitutes the acknowledgement of the 
principal obligation and therefore interrupts the completion of the 
prescription of that obligation. There was no precedent on this issue and 
the first and prior instances answered this question “No.” The Supreme 
Court, however, answered “Yes.” 
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 Before considering the reasoning of this case, it is useful to review the 
general relationship between principal obligor and guarantor in case of the 
prescription of the principal obligation. The Civil Code Article 457 
Paragraph 1 provides that “［t］he nullification of prescription by operation 
of a demand vis-à-vis the principal obligor or on any other grounds shall 
also be effective vis-à-vis the guarantor.” On the other hand, only a request 
for the performance made to the joint and several guarantor shall be 
effective with respect to the principal obligor and thus interrupts the 
prescription of the principal obligation （see the Civil Code, Articles 434 
and 458）. To say the contrary, other than the request for the performance, 
there is no cause of the interruption of the prescription of the principal 
obligation that arises with respect to the （joint and several） guarantors. 
Therefore the acknowledgement of the guarantee obligation by the 
guarantor is irrelevant to the prescription of the principal obligation. 
Furthermore, according to the precedent, even the guarantor who has 
acknowledged the guarantee obligation could invoke the prescription of 
the principal obligation.　If the prescription of the principal obligation had 
been invoked, the guarantee obligation would also have gone due to the 
appurtenant nature of that obligation. All of these rules are premised on 
the fact that the principal obligator and his/her guarantor are distinct, 
different, and mutually independent persons.
 The first and prior instances of this case adhered to these rules strictly 
even when the principal obligator and his/her guarantor had became one 
person due to the succession and held that the performance by the 
guarantor, who is also the principal obligator, is just the performance of 
the guarantee obligation that does not interrupt the prescription of the 
principal obligation. Thus, the first and prior instances implied that two （or 
more） legal statuses that belong to one person are mutually independent 
and never affect each other.
 The Supreme Court, however, disagreed with the view of the first and 
prior instances. The Supreme Court held that the performance of the 
guarantee obligation by the guarantor, who has also the legal status of the 
principal obligor, means the acknowledgement of the principal obligation 
because such a guarantor is entitled to acknowledge the principal 
obligation as the principal obligor and “because it is difficult to expect that 
an individual, who holds both the status of the principal obligor and the 
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guarantor, will behave differently as the principal obligor than as the 
guarantor.” Apparently, the Supreme Court implied that two （or more） 
legal statuses that belong to one person are not completely independent 
and may affect each other.
 As one can see from the facts mentioned above, the real question of 
this case is the interrelationship between the legal statuses that belong to 
one person. When, how and why do such legal statuses interfere with each 
other? I think this case presents a very good material to pursue these 
questions.
 Anyway, this is the first decision by the Supreme Court on this type of 
case and thus I think it is worth introducing here.

2.　Range of this Case
 This case has involved a Joint and Several Guarantee. However, the 
same reasoning as this case would apply to other types of guarantee, such 
as the normal guarantee and the third party mortgage. Therefore, if the 
third mortgagor, knowing that he has succeeded to the principal obligor, 
acknowledges that mortgage, this acknowledgement would also work as 
the acknowledgement of the principal obligation.
 As shown previously, the issue of this case was whether the 
performance by the guarantee, who knows he had succeeded to the 
principal obligor, interrupts the extinctive prescription of the principal 
obligation before that completion. It seems that a similar problem could 
arise with regard to the waiver of the extinctive prescription after that 
completion and that the same reasoning as this case would apply to such a 
case. Thus, if the guarantee, knowing that he has succeeded to the 
principal obligor, performs his own guarantee obligation after the 
completion of the extinctive prescription of the principal obligation, this 
performance would work as the waiver of the extinctive prescription.
 There are at least two questions as to the range of the decision of this 
case. The first question is when the “the special circumstances to the 
contrary” could be exceptionally found. The second question is whether 
the performance by the guarantor, who has succeeded to the principal 
obligor but does not know that fact, could work as acknowledgement of 
the principal obligation. These questions have not been made clear by the 
decision of this case itself and thus remain open.
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3.　Note
 It must be noted that the decision of the Supreme Court on this case 
has its English text at the website of the Supreme Court. The Facts and 
Opinion in this article are extracts from there. For more details, please see 
their website:
 http://www.courts.go.jp/english/judgments/text/2013.09.13-2011.-
Ju-.No..2543.html 

4.　Family Law

X v. Y
Grand Bench of the Supreme Court, September 4, 2013

Case No. （ku） 984 and 985 of 2012
MINSHU Vol.67, No.6, at 1320

Summary:

1.　 The part of the proviso to Art.900, Item 4 of Civil code （hereafter 
referred to as “the clause in question”）, which provides that the 
statutory share in inheritance for a child born out of wedlock be one 
half of the share for a child born in wedlock, has violated Art.14, Para.1 
of Constitution since July 2001 at the latest. 

2.　 Regarding other inheritances commenced during the period between 
the date mentioned above and when the decision was made by the 
Supreme Court and determined that the clause in question had 
violated Art.14 Para.1 of the Constitution, the decision does not affect 
any of the legal relationships defined by adjudications or other judicial 
decisions for dividing estates, or consultations or other agreements of 
division of estates, etc. based on the clause in question.

Reference:

 （Regarding decision 1 and 2） Constitution, Art.14, Para.1; Civil Code, 
Art.900
 （Regarding decision 2） Constitution, Art.81


