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discretion of the legislature” by taking social change into consideration. 
However, this decision did not follow this approach because the Court 
judges social change. 
 About the effect of declaring unconstitutionality, this decision held that 
this decision has a de facto binding force as a precedent, but it is 
inappropriate to overturn at present such legal relationships that have 
already been fixed among the parties concerned by means of judicial 
decisions. Probably, the Court is attemptiong to avoid obstruction of legal 
stability. The effect of this decision binds legal relationships that haven’t 
already been fixed, but it is unclear that what the retroaction will be able to 
be appropriate. Thus it is important to examine this problem. 

2.　Administrative Law

Y （Mayor of Sakura City） v. X
Supreme Court 2nd PB, April 23, 2012

Case No. （Gyo-Hi） 136 of 2010
66 （6） SAIKOSAIBANSHO MINJI HANREISHU 2789

2168 HANREI JIHO 49

Summary:

 When assemblies of local governments make a resolution to abandon 
rights for damages against officers of the local government who commit 
acts relating to illegal fiscal/accounting acts which are the subject of the 
Residents’ Litigation, such a resolution is illegal and the abandonment is 
invalid if abandonment of the rights is considered as unreasonable under 
the light of the objective of the Local Autonomy Act to ensure democratic 
and effective administrative management of ordinary local government and 
thus considered as beyond the bounds of the assembly’s discretionary 
power or through abuse of such power.

Reference:

 Article 96 （1）, 242-2 （1）, Local Autonomy Act
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Facts:

 A, then head of former Ujiie Town （which has been merged into 
Sakura City （hereafter referred as ‘the City’））, which needed a plot of land 
for expansion of the water-purification facility, entered into a contract of 
sale to buy a plot of land （hereafter referred as ‘the Land’） for 250 million 
JPY from B, which bought the Land for 45 million JPY in a court-led 
auction （hereafter referred as ‘the Transaction’）.
 On December 14, 2007, X, which was resident of the City, brought a 
lawsuit against Y, the mayor of the City, claiming that Y must bring a suit 
against A to recover damages which is the difference between the price of 
the Transaction and appropriate value of the Land, because A decided to 
acquire the Land without required procedures and with a very expensive 
price.
 On December 24, 2008, the court of the 1st instance issued the 
judgment, finding that 102.335 million JPY is appropriate value of the Land, 
and upholding X’s claim regarding the claim for damages against A. Y 
appealed. July 14, 2009, the Tokyo High Court, the court of the 2nd 
instance, closed the oral argument and set the date for the declaration of 
the judgment as September 29.
 On September 1, 2009, the Assembly of the City adopted a resolution 
to abandon the city’s right for damages against A （hereafter referred as 
‘the Resolution’）.
 Y motioned for reopening the oral argument. In the oral argument, Y 
claimed that the right for damages against A was extinct because of the 
Resolution.
 The Tokyo High Court again upheld A’s claim, stating that the price of 
the Transaction was too high and that incurred the City damages 
equivalent to the difference of value between the price of the Transaction 
and the appropriate value of the Land. The court further stated that the 
Resolution’s objective was to have the decision of the assembly prevail 
over the decision of the court and against the separation of power, thus 
was inva l id because i t was made beyond the boundar ies o f the 
discretionary power of the assembly or through abuse of such power.
 Y appealed to the Supreme Court.



50 WASEDA BULLETIN OF COMPARATIVE LAW Vol. 33

Opinion:

 Quashed and Remanded by the Supreme Court.

（1） Article 96 （1） （x） of the Local Autonomy Act lists ‘abandonment of 
rights, except for the cases where special provisions exist in Acts or 
Cabinet Orders or Prefectural/Municipal Ordinances established pursuant 
to Acts” as matters decided by assemblies of ordinary local governments. 
Examples of such ‘special provisions’ is Article 240 （3） of the Local 
Autonomy Act and Article 171 -7 of Order of Enforcement of Local 
Autonomy Act, which allows heads of ordinary local governments to 
waiver obligations as abandonment of rights when the obligors are 
insolvent or in a situation similar to insolvency. On the other hand, the 
Local Autonomy Act or other Acts or orders do not have a provision which 
set forth the substantive requirement in cases where heads of ordinary 
local governments abandon rights after resolution by the assemblies of 
them.

 Therefore, under the Local Autonomy Act, appropriateness of 
substantive aspects of decision for local governments to abandon rights is 
left to the discretion of the assemblies as decision bodies of the ordinary 
local governments, which consist of members selected by the direct 
election by the residents, as long as such abandonment meets procedural 
requirements to obtain resolution by the assemblies and execution actions 
（or promulgation in the case of Prefectural/Municipal Ordinances） by the 
heads of the ordinary local governments.

 However, the Local Autonomy Act establishes Residents’ Litigation 
System in order to review etc. by the court procedures, with involvement 
of residents, on the existence of illegality and needs of rectification thereof 
regarding acts or non-action relating fiscal/accounting matters, including 
expenditure of public money by the executive organ or officers of ordinary 
local governments. Considering cases where resolution is made to 
abandon rights for damages or restitution of unjust enrichment which are 
subject to Residents’ Litigation, reasons for awarding such rights are 
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diverse. Therefore, it is construed that such a resolution is illegal and the 
abandonment is invalid when, considering factors including the nature, 
contents, reasons, circumstances and impacts of the acts relating to fiscal/
accounting matters which constitute causes for such rights, reasons and 
circumstances of the resolution, impacts of exercising and abandonment of 
the rights, whether Residents Litigation is brought and circumstances of 
the Litigation, situation after the resolution and other relevant issues, 
abandonment of the rights is considered as unreasonable under the light 
of the objective of the Local Autonomy Act to ensure democratic and 
effective administrative management of ordinary local government and 
thus considered as beyond the bounds of the assembly’s discretionary 
power or through abuse of such power. 

 ….

（3） In this lawsuit, the court of the 2nd instance did not adopt the decision 
framework of a comprehensive consideration of relevant factors as 
discussed in （1）. Rather, the court considered only parts of the relevant 
factors, which are appropriateness of the price of the transaction, the 
sequence of the events of this lawsuit and a part of the document 
describing the reasons for the resolution, then found that the resolution is 
made beyond the boundary of the discretionary power of the city assembly 
or through abuse of such power. However, the court did not fully 
examined the nature, contents, reasons, circumstances and impacts of the 
transaction, impacts of abandonment or exercise of the rights, including 
finding of the facts which would be basis of such factors. For example, the 
court did not find and consider the factors which are enough to conclude 
whether the damages are attributable to A, including the circumstances 
which implicate that A’s negotiation in the process leading to the 
transaction was not sincere, nor the existence of circumstances where the 
resolution was made in bad faith to exempt A from obligation. Therefore, 
based only on the facts etc. found by the court of 2nd instance, it cannot be 
concluded that the resolution was made to exempt A’s obligation to 
compensate damages wi thout any reasonable reason thus was 
unreasonable in light of the objective of the Local Autonomy Act etc. to 
ensure democrat ic and ef fect ive management of ordinary local 
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governments and was made beyond the boundaries of the discretionary 
power or through abuse of such power, and it cannot be concluded that the 
resolution was made within the boundaries of discretionary power or not 
through abuse of such power. Therefore, the decision of the court of 2nd 
instance, which found the resolution was made beyond the boundaries of 
the discretionary power or through abuse of such power only with the 
factors described in the judgment of the court and without examination of 
factors which need to be considered, is illegal because it was the wrong 
interpretation and application of laws and regulations as a result of 
insufficient examination.

Editorial Notes:

 The Res idents’ L i t igat ion System a l lows res idents o f loca l 
governments to bring cases relating to damages against officers of the 
local governments claiming illegality of acts relating fiscal/accounting 
matters. From the viewpoint of the residents, the System has worked to 
ensure compliance of officers of local governments by using the court as 
venue to review illegal conduct of officers of local governments. At the 
same time, such claims against officers （mostly the head of local 
governments） can be very expensive, and some criticized the System as 
having chilling effects on the administrative management.
 Recently, the new tactics have been invented and become widespread. 
The assemblies of the local governments have a power to make a 
resolution to abandon rights of the local governments, according to the 
Article 96 （1） （x） of the Local Autonomy Act. By abandoning the right for 
damages against the officer which committed illegal fiscal/accounting 
acts, the resolution can save those officers who otherwise must face huge 
obligation for damages. However, this new ‘tactics’ quickly invited huge 
cri t ic ism, claiming that such a resolut ion would undermine the 
effectiveness of the Residents’ Litigation System, and should be 
considered as illegal and invalid. 
 High Court’s decisions on the validity of such a resolution were split. 
This Supreme Court judgment, together with the other 2 Supreme Court 
judgments issued on April 20, 2012, set a new uniform standard to review 
validity of such resolution. The Supreme Court denied unlimited power of 
assemblies of local governments to abandon rights for damages against 
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officers, which some High Court judgments allowed. It is now clear that 
the power of the assembly is not unlimited, and not only the procedural 
aspects, but also substantive requirements of such a resolution would be 
reviewed by the court. At the same time, the Supreme Court did not 
support the stricter view that such a resolution is always invalid except for 
cases meeting certain conditions.
 The standard set forth by the Supreme Court required the court to 
consider a wide range of factors related to illegal fiscal/accounting acts 
and resolution for abandonment. It is not easy to predict the outcome of 
each case. Especially, the opinions of the separate judges in this case 
suggest that conclusions leading from this standard may quite differ 
depending on the values of each judge. Judge Sudo, in his opinion, 
strongly claimed that the Resolution in this case is illegal unless new 
special facts would be found by the High Court, while Judge Chiba’s 
opinion stressed needs for examining further factors and implied that the 
facts before the Supreme Court were not enough to invalidate the 
Resolution.
 The Local Autonomy Act does not have a provision to adjust two 
competing authorities, which are residents’ right for litigation and 
assemblies’ authority to abandon rights, and such a gap in the system is a 
root of this method to waiver officers which commit illegal fiscal/
accounting acts from liability and subsequent controversies over the 
validity of such resolution. It is expected that such gap would be resolved 
by amending the Local Autonomy Act to stipulate more clear standards for 
abandonment of rights by assemblies.

3.　Law of Property and Obligations

X v. Y
Supreme Court 2nd P. B., September 13, 2013

Case No. （Ju） 2543 of 2011
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