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1.　Constitutional Law

X v. Japan
Supreme Court G.B., September 4, 2013

Case No. （Ku） 984, 985 of 2012
67（6） MINSHU 1320

Summary:

 The provision of the first sentence of the proviso to Article 900, item 
（iv） of the Civil Code, which provides that the share in inheritance of a 
child born out of wedlock shall be one half of a child born in wedlock, was 
in violation of Article 14, paragraph （1） of the Constitution as of July 2001 
at the latest. But, this judgment has no effect on any legal relationships 
that have already been fixed by rulings or other judicial decisions on the 
division of estate, agreements on the division of estate or other 
agreements, etc.

Reference:

 Constitution, Art. 14 （1）, Art. 81, Civil Code, Art. 900.
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Facts:

 In this case, with regard to the estate of A, who died in July 2001, the 
appellees who are A's children born in wedlock filed a petition for a ruling 
on the division of A’s estate against the appellants, who are A's children 
born out of wedlock.
 Tokyo High Court determined that the part of the proviso to Article 
900, item （iv） of the Civil Code was not in violation of Article 14, paragraph 
（1） of the Constitution, and concluded that A's estate should be divided 
based on the respective statutory shares in inheritance of the appellees 
and the appellants as calculated by applying the Provision.
 Appellants who are A’s children born out of wedlock filed a special 
appeal to Supreme Court as this provision violates Article 14（1） of 
Constitution.

Opinion:

  The decision in the prior instance is quashed and the case is 
remanded. 
（1）  “Article 24, paragraph （1） of the Constitution provides that “Marriage 

shall be based only on the mutual consent of both sexes and it shall be 
maintained through mutual cooperation with the equal rights of 
husband and wife as a basis,” and paragraph （2） of the said Article 
provides that “With regard to choice of spouse, property rights, 
inheritance, choice of domicile, divorce and other matters pertaining 
to marriage and the family, laws shall be enacted from the standpoint 
of individual dignity and the essential equality of the sexes.””

（2）  “The decision of the Grand Bench of the Supreme Court on 1991 （Ku） 
No. 143, July 5, 1995, Minshu Vol. 49, No. 7, at 1789 （hereinafter 
r e f e r r e d t o a s t h e “1995 G r a n d B e n c h D e c i s i o n”） t o o k i n t o 
consideration that the provisions concerning the statutory share in 
inheritance, including the Provision, do not require that inheritance 
be conducted according to the statutory share in inheritance of each 
heir, but function as supplementary rules to be applied in cases such 
as in the absence of designation of the shares in inheritance by a will.” 
And the decision held as following: “As long as the Civil Code adopts 
the principle of legal marriage, the Provision gives preferential 
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treatment to the spouse who has been in a marital relationship with 
the deceased and their child（ren） in terms of the statutory share in 
inheritance, while at the same time, it assures that a child born out of 
wedlock will have a certain statutory share in inheritance so as to 
protect such child.” In conclusion, the Supreme Court ruled that the 
Provision cannot be regarded as going beyond the bounds of the 
reasonable discretion vested in the legislature and therefore it cannot 
be deemed to be in violation of Article 14, paragraph （1） of the 
Constitution.” However, “even under the principle of legal marriage, 
the issue of how to set rules for the statutory share in inheritance of a 
child born in wedlock and that of a child born out of wedlock should 
be determined by comprehensively considering the matters” that the 
tradition, social conditions and public sentiments of the inheritance 
system, “and these matters change along with times. Therefore, the 
reasonableness of such rules should be subject to constant 
examination and scrutiny in light of the Constitution, which provides 
for individual dignity and equality under the law.”

（3）  “However, since the 1947 Civil Code revision, the actual state of 
marriage and family in Japan has changed along with the changes in 
social and economic circumstances and it is said that people's 
perceptions of marriage and family have also changed accordingly.”

   “There has also been a dramatic change in the situations in other 
countries, which had an influence on the process of introducing the 
Provision in the existing Civil Code as mentioned in A. above. In other 
countries, and in the United States and European countries in 
particular, there used to be a strong sense of discrimination against 
children born out of wedlock due to religious reasons. At the time of 
the 1947 Civil Code revision, a tendency to award only a limited share 
in inheritance to children born out of wedlock was seen in many 
countries, and this had an influence on the process of introducing the 
Provision. However, since the late 1960s, most of these countries 
promoted equal treatment between children born in wedlock and 
children born out of wedlock from the perspective of protecting 
children's rights and enacted laws to abolish discrimination in terms 
of inheritance.” “At present, among the United States and European 
countries, no country maintains a distinction in terms of the share in 
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inheritance between children born in wedlock and children born out 
of wedlock, as Japan still does. Thus, such treatment can be said to be 
rare on a global scale.”

   Furthermore, “Japan ratified the International Covenant on Civil 
and Political Rights （ICCPR） in 1979 （Treaty No. 7 of 1979） and the 
Convention on the Rights of the Child （CRC） in 1994 （Treaty No. 2 of 
1994）. These treaties provide that children must be protected against 
discrimination of any kind by birth.” And Japan has repeatedly had 
concerns and recommended legal revision of the treatment of 
children born out of wedlock.

   “Under the changing global circumstances, the Japanese legal 
systems, etc. relating to the distinction between children born in 
wedlock and children born out of wedlock have also changed” to 
dispel this discriminatory treatment. Although there have been many 
bills to change this provision, they have been withdrawn. “One 
possible reason for the abovementioned situation in Japan may be that 
Japanese people as a whole tend to avoid having children born out of 
wedlock, or in other words, despite the fact that people's perceptions 
regarding the family are said to have become diversified, the attitude 
to respect legal marriage seems to still widely prevail among Japanese 
people.”

   “However, the reasonableness of the Provision, which sets the 
statutory share in inheritance of a child born out of wedlock as one 
half of that of a child born in wedlock, is a question of law which 
s h o u l d b e d e t e r m i n e d w h i l e t a k i n g v a r i o u s f a c t o r s i n t o 
comprehensive consideration and examining whether or not the 
Provision unduly violates any rights of children born out of wedlock in 
light of the Constitution that provides for individual dignity and 
equality under the law. None of the factors mentioned above, namely, 
the wide prevalence of the attitude to respect legal marriage, the 
actual number of children born out of wedlock, and the percentage of 
such children in Japan as compared to that in other countries, can be 
regarded as being directly associated with the answer to the 
abovementioned question of law.”

   “None of the changes in various matters, etc. associated with the 
reasonableness of the Provision can solely be a decisive reason for 
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judging the distinction in terms of the statutory share in inheritance 
under the Provision.” However, “［The］ problems, etc. repeatedly 
pointed out in the rulings handed down by this court thus far, it can be 
said to be an evident fact that respect for individuals in a family, which 
is a collective unit, has been recognized more clearly. Even if the legal 
marriage system itself is entrenched in Japan, it is now impermissible, 
as a result of such change in the recognition, to cause prejudice to 
children by reason of the fact that their mother and father were not in 
a legal marriage when they were born -a matter that the children 
themselves had no choice or chance to correct. Rather, it can be said 
that he notion that all children must be given respect as individuals 
and that their rights must be protected has been established.”

   “Putting all the points mentioned above together, it must be said 
that even in consideration of the discretionary power vested in the 
legislative body, the distinction in terms of the statutory share in 
inheritance between children born in wedlock and children born out 
of wedlock had lost reasonable grounds by the time P's inheritance 
commenced as of July 2001 at the latest.”

   “Consequently, it must be concluded that the Provision was in 
violation of Article 14, paragraph （1） of the Constitution as of July 
2001 at the latest.”

De facto binding force as a precedent:

 “The decision of the present case concludes that the Provision was in 
violation of Article 14, paragraph （1） of the Constitution as of July 2001 at 
the latest.” “On the other hand, in principle, any law that is in violation of 
the Constitution is void, and the effect of any action taken in accordance 
with such law should be annulled. If that is the case, since the Provision is 
judged by the decision of the present case to have been in violation of 
Article 14, paragraph （1） of the Constitution as of July 2001 at the latest, 
the Provision is deemed to have been void from July 2001 and onward due 
to the de facto binding force as a precedent, and the effect of judicial 
decisions and agreements, etc. subsequently made in accordance with the 
Provision would also be annulled. However, the Provision forms part of the 
Civil Code, which is a fundamental law addressing people's lives and 
family relationships, and regulates inheritance which takes place as a 
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common phenomenon in everyday life. As about 12 years have passed 
since July 2001, it is easily presumed that during this period, there have 
been a number of cases in which division of estate is conducted on the 
assumption of the constitutionality of the Provision, and new rights and 
interests have been widely formed on the basis of the results of such 
division of estate. In particular, the judgment of unconstitutionality of the 
Provision made by the decision of the present case is the first action taken 
by this court to declare the Provision to be unconstitutional by reason that 
the Provision lost its reasonableness in light of the changes in social 
circumstances over a long period of time. Nevertheless, if the judgment of 
unconstitutionality made by the decision of the present case is deemed to 
have a de facto binding force as a precedent and to affect the division of 
estate, etc. conducted thus far, and ultimately have an effect on already 
solved cases, this would amount to considerable harm to legal stability. 
Legal stability is a universal requirement inherent in law, and it should 
therefore be said that the judgment of unconstitutionality made by this 
court is required to have only a limited binding force as a precedent, 
thereby achieving balance with the assurance of legal stability. This point 
could raise an issue in respect of whether or not it is appropriate to declare 
the Provision to be unconstitutional by way of a judicial decision.”
 “From the viewpoints explained above, although it is inappropriate to 
overturn at present such legal relationships that have already been fixed 
among the parties concerned by means of judicial decisions, agreement, 
etc., if legal relationships among the parties concerned have not reached 
that stage, it may be appropriate to make their legal relationships fixed 
without applying the Provision, which is judged by the decision of the 
present case to be unconstitutional and void. With regard to divisible 
claims or divisible obligations which are to be divided according to the 
statutory share in inheritance upon the commencement of inheritance by 
operation of law, the application of the provisions concerning the statutory 
share in inheritance can be an issue in the course of receiving payment 
from obl igors or making payments to obl igees. Therefore, i t is 
inappropriate to consider that the legal relationships among the parties 
concerned have been fixed as a result of the division of such claims and 
obligations according to the share in inheritance set by the Provision 
immediately upon the commencement of inheritance. It is rather 
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appropriate to consider that the legal relationships among the parties 
concerned have been fixed only when it can be said that the dispute 
among the parties concerned has been settled by the final judicial decision 
or the explicit or implicit agreement, etc. and there is no need any longer 
to apply the Provision.”
 “Consequently, it is appropriate to construe that the judgment of 
unconstitutionality made by the decision of the present case has no effect 
on any legal relationships that have already been fixed by rulings or other 
judicial decisions on division of estate, agreements on division of estate or 
other agreements, etc. made on the assumption of the Provision with 
regard to other cases of inheritance that have commenced during the 
period after P's inheritance commenced until the decision of the present 
case is rendered.”

Editorial Note:

 In the precedents, in the 1995 Grand Bench Decision, the court held 
that Article 900, item （iv） of the Civil Code, did not violate Article 14, 
paragraph （1） of the Constitution. However, this decision was criticized by 
many constitutional scholars. Even inside of the Supreme Court, some 
justices pointed out the unconstitutionality of this provision. For example, 
five justices found that this provision is unconstitutional in their dissenting 
opinion in the 1995 Grand Bench Decision, and in the other precedents, 
some justices cast doubt on the constitutionality of this provision. So it is 
not surprising that the Court held that this provision is unconstitutional. 
After this decision, in December 5, in 2013, the Diet approved the reform 
bill of the Civil Code which removed this provision.
 In this decision, it is remarkable that the Court did not overrule the 
1995 Grand Bench Decision and other precedents which held this 
provision is constitutional. In this decision, the Court invalidates this 
provision because the actual state of marriage and family in Japan has 
changed along with the changes in social and economic circumstances, 
particularly the notion that all children must be given respect as 
individuals and that their rights must be protected has been established. 
But this decision does not adopt the same logic of the 1995 Grand Bench 
Decision. In the 1995 Grand Bench Decision, “it should be concluded that 
the way the inheritance system is established is left to the reasonable 
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discretion of the legislature” by taking social change into consideration. 
However, this decision did not follow this approach because the Court 
judges social change. 
 About the effect of declaring unconstitutionality, this decision held that 
this decision has a de facto binding force as a precedent, but it is 
inappropriate to overturn at present such legal relationships that have 
already been fixed among the parties concerned by means of judicial 
decisions. Probably, the Court is attemptiong to avoid obstruction of legal 
stability. The effect of this decision binds legal relationships that haven’t 
already been fixed, but it is unclear that what the retroaction will be able to 
be appropriate. Thus it is important to examine this problem. 

2.　Administrative Law

Y （Mayor of Sakura City） v. X
Supreme Court 2nd PB, April 23, 2012

Case No. （Gyo-Hi） 136 of 2010
66 （6） SAIKOSAIBANSHO MINJI HANREISHU 2789

2168 HANREI JIHO 49

Summary:

 When assemblies of local governments make a resolution to abandon 
rights for damages against officers of the local government who commit 
acts relating to illegal fiscal/accounting acts which are the subject of the 
Residents’ Litigation, such a resolution is illegal and the abandonment is 
invalid if abandonment of the rights is considered as unreasonable under 
the light of the objective of the Local Autonomy Act to ensure democratic 
and effective administrative management of ordinary local government and 
thus considered as beyond the bounds of the assembly’s discretionary 
power or through abuse of such power.

Reference:

 Article 96 （1）, 242-2 （1）, Local Autonomy Act


