
DEVELOPMENTS IN 2013 ̶ LEGISLATION & TREATIES 23

inheritances which started on and after July 2013, since the Court held that 
the clause were in violation of the Constitution on the relevant time at the 
latest . In relat ion to the restr ict ing ef fect in fact of the relevant 
unconstitutional decision, although the Court held that this revision did 
not have any impact on ‘legal relations that had already been final’, it did 
not exhaustively show which relations were final. As the result, the extent 
to which the unconstitutional decision had an impact was hardly written 
correctly. It was pointed out that depending on ways of providing a new 
article, the extent of protection could be wider or narrower than the 
intention of the decision, thereby harming legal stabilities or the interests 
of children born out of wedlock. Then, it was decided that if some disputes 
occur about the relevant point, courts shall clarify it by their construction 
and that the new article should not retrospectively apply to inheritances 
which started before September 5, 2013. To be more precise, it was 
differently treated between inheritances which started from July 2001 to 
September 4, 2013 and before June 2001. A well-balanced ruling will be 
called for to each court treating particular cases in order to avoid giving 
more irrational detriments to the parties, children born out of wedlock.

3.　Law of Civil Procedure and Bankruptcy

Act on Special Civil Proceeding for Collective Recovery of 
Consumer’s Property Damages
Law No. 96, December 11, 2013 （A part of the supplementary comes 
into effect on this day. Other clauses and supplementaries shall come 
into effect within 3 years.）. 99 clauses & 11 supplementary ones

Background:

 If 10,000 products sold by a business operator have defects and each 
product causes 10,000 yen in property damage, the total amount of damage 
to all consumers is 100 million. In theory, all consumers can claim 10,000 
yen in damage individually against the business operator. 
 However, in actuality, most consumers do not claim their damages 
individually, because the fees and costs of suits may exceed the damage. 
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So, a collective civil proceeding is necessary to recover consumer’s 
damages, but there is no such workable proceeding in Japan.
 In Japan, the Product Liability Act and Consumer Contract Act 
established the consumer protection proceedings, but these proceedings 
cannot recover damages collectively. In the Product Liability Act, 
consumers can cla im damages against business operators only 
individually. Then, in the Consumer Contract Act, qualified consumer 
organizations, which are certified by the Prime Minister, can demand that 
a business operator stop or prevent such acts as misrepresentation as to an 
important matter etc. （Consumer Contract Act, Art. 12）. However, in the 
Consumer Contract act, qualified consumer organizations cannot claim 
damages, and they can only demand an injunction. There is another way to 
claim the damage in a common proceeding, the appointed party system 
（the Code of Civil Procedure, Art. 30）, but in this system, all consumers 
have to delegate their powers to an appointed consumer. So, it is almost 
impossible to use this system when consumers who have suffered damage 
are dotted all over Japan.
 Then, the Quality-of-Life Policy and Consumer Affairs Agency started 
research and discussion about collective recovery of consumers’ damages 
in 2008 , and this Act establ ishes the recovery proceeding. They 
researched class action proceedings in foreign countries, for example, the 
U.S., Germany, Canada, France, and Brazil.

Main Provisions:

1. Applicable Cases
 The proceeding under this act is applicable only for claims for 
performance obligations, damages caused by default or tort, unjust 
enrichment, or warranty against defects concerning consumer contracts 
［Art. 3（1）］. So, claims for damage occurred in property other than the 
product （so-called kakudai songai）, damage of lost earning capacity, 
physical injury, or solatium cannot be exercised under this proceeding 
［Art. 3（2）］.

2. Overview of the Proceeding
 The proceeding under this Act is divided into two steps. First, specified 
qualified consumer organizations, which are certified by the Prime 
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Minister, file an action against business operators for a declaratory 
judgment that confirms common obligations of the business operators to 
recover consumers’ damages. However, the court may dismiss the action 
without prejudice, when the court finds that it is difficult to decide the 
existence or nonexistence of the consumers’ claim and its contents 
appropriately and promptly even if the court confirms the common 
obligation of the business operators ［Art. 3（4）］. Second, each consumer’s 
damage will be calculated.
（1） Proceeding in First Step
 In first step, specified qualified consumer organizations may file an 
action against business operators for a declaratory judgment about the 
common obligations of the business operators to recover damages 
concerning a consumer contract in which many and unspecif ied 
consumers suffer. This action is called hereinafter an “action for 
declaration of common obligation”. This action may be filed only by the 
specified qualified consumer organizations ［Art. 3（1）］, so each consumer 
cannot file this action or even intervene in the suit in order to assist either 
party to the suit （Art. 8）. Delegation of a consumer is unnecessary for the 
specified qualified consumer organizations to file this action.
 The final and binding decision in this step is effective against other 
specified qualified consumer organizations and the consumers who file 
their claims in the second step of the proceeding （Art. 9）. In an action for 
declaration of common obligation, both parties may enter into a settlement 
（Art. 10）. However, the specified qualified consumer organizations cannot 
dispose of the consumers’ rights in the settlement.
 The specified qualified consumer organizations may file a provisional 
seizure against the business operators during the pending and before the 
pending of the suit about the declaration of common obligation ［Art. 56
（1）］.
（2） Proceeding in the Second Step
 In the second step, the amount of each consumer’s claim will be 
decided. This proceeding is ca l led a “simpl i f ied determinat ion 
proceeding”.
 If the court makes an upholding decision in the first step, the specified 
qualified consumer organizations must file a petition for commencement of 
the simplified determination proceeding within 1 month of the decision 
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becoming final and binding （Arts. 14 -15）. The specified qualified 
consumer organizations which file this petition are called the “simplified 
determination proceeding petitioner”. If the court makes a decision of the 
commencement of the simplified determination proceeding, after the 
notice and public notice, the petitioner solicits consumers to delegate 
（Arts. 25-26）. However, the petitioner does not always know the addresses 
of consumers. So, in order to notify consumers, the business operators 
must disclose a document about the addresses of consumers （Art. 28） and 
announce a period for filing proofs of claims to consumers （Art. 27）. The 
simplified determination proceeding petitioner explains the outline of this 
determination proceeding, and then the petitioner and the consumer enter 
into an agreement to delegate the power of the consumer to the petitioner. 
After this agreement, the petitioner shall have the obligation for 
consumers to conduct a simplified determination proceeding in a fair and 
sincere manner and with the due care of a prudent manager ［Art. 34（1）-
（2）］. As far as the claims are delegated, the petitioner, not the consumer, 
files the proofs of the claims of the consumer ［See Arts. 30（1）, 31（1）］. 
After filing the proofs of claims, the simplified determination of the 
proceeding petitioner is called “filing proofs of claims organization”.
 The business operators must approve or disapprove filed claims, and if 
approved, the content of claims becomes determined as filed by the 
organization ［Art. 42（3）］. If disapproved, the organization may dispute the 
approval or disapproval of claims with an offer ［Art. 43（1）］. Without this 
offer, the content of claims becomes determined as approved or 
disapproved by the business operators （Art. 47）. If the organization offers, 
the court shall, after the hearing of both parties and the examination of 
evidence, make a simplified determination decision （Art. 44）. However, 
the examination of evidence is limited to only documentary evidence ［Art. 
45（1）］.
 Not only both parties （the organization and the business operators）, 
but also the consumers may make an objection against the simplified 
determination decision ［Art. 46（2）］. Without this objection, the content of 
the decision becomes final and binding ［Art. 46（6）］. The objection is 
deemed to file an action ［Art. 52（1）］.This is called an “action after 
objection”. Proceedings of this action are the same as ordinary civil 
proceedings, but an amendment of a claim and a counterclaim is 
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prohibited in order to lighten the burden of the court （Art. 54）.

Editorial Note:

 The proceedings under this Act enable consumers to recover their 
damages collectively.
 The way to recover the damages collectively has been discussed so far, 
but there are some difficult problems. For example, how to give some 
organizations which deal with consumer affairs the standing to sue, to 
whom the final and binding decision become effective, and how to 
structure the proceedings （“opt-in” or ”opt-out”? ）.
 In this Act, the proceeding is divided into two steps. And the standing 
to sue in the first step is granted and limited only to specified qualified 
consumer organizations. A “specified qualified consumer organization” is a 
qualified consumer organization which is certificated by the Prime 
Minis ter . In December 2013 , there were 11 qua l i f ied consumer 
organizations, and they will try to be certificated from now.
 Standing to sue is limited because if all consumers may file actions 
against the business operators, the defendant’s burden of appearance in 
the court becomes too heavy. And for the same reason, the decision in the 
first step shall be effective to other specified qualified consumer 
organizations who are not the party of the action. Therefore, it is enough 
for business operators to win a suit against only one organization.
 In the first step, it is necessary for the plaintiff （the organization） to 
specify the scope of consumers in such an action in the complaint. So, the 
consumers who are not included in the scope cannot opt in in the second 
step proceedings.
 Then, the simplified determination proceeding in the second step is 
similar to the proceeding concerning the determination of claims in 
insolvency proceedings. The proceeding in the second step is an “opt in” 
type in order to guarantee due process to the consumer. Therefore, each 
consumer can file an action against the business operators without using 
the proceedings under this Act. All of the decisions made in the 
proceedings under this Act have no effect on consumers who do not opt in 
the proceedings.
 The proceedings under this Act have some theoretical and practical 
problems. The theoretical problems are mainly about the first step; what is 
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the standing of the case （uttaeno rieki） in the first step proceedings; how 
should the court make its decision when a consumer’s claim can be 
interpreted under more than one legal construction （for example, a claim 
can be interpreted as either claims for damages caused by default or 
damages caused by tort）; how the court can determine the common 
obligation of the business operators without consumers who have suffered 
from the products.
 In practice, it will be a problem whether the specified qualified 
consumer organizations can afford financially to deal with this proceeding. 
The organizations have to pay the costs of notice to the consumer and 
concluding an agreement with them, and provide the security needed for 
the provisional seizure. These costs and security will be too much when 
consumers live widely apart and the amount of the total damages is big. 
So, it is an important issue for each organization to cope with this burden.
 Last, I would like to mention possibility of additional revision of this 
Act. In this act, the scope of this proceeding is limited to several damages, 
so it is impossible to recover damages of lost earning capacity, physical 
injury, or solatium collectively. However, in many cases, these damages 
and solatium are caused by the products at the same time. So, this 
proceeding is not enough to protect consumers. Therefore, revision of this 
act in order to expand the applicable cases might be discussed in future.

4.　Criminal Law and Procedure

The Act on the Partial Revision of the Penal Code, etc.
Law No. 49, June 19, 2013 （Effective by June 18, 2016 （partly, by June 
18, 2015））.
The Act on the Suspension of Execution of a Part of a 
Sentence for Persons who Committed the Crime of the Use of 
Drugs, etc.
Law No. 50, June 19, 2013 （Effective by June 18, 2016）. 5 clauses & 2 
supplementary ones.


