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1.　Constitutional Law

The Act on the Protection of Specially Designated Secrets 
Law No. 108, December 13, 2013 （Effective on December 10, 2014）. 
27 Clauses ＆ 10 supplementary ones.

Background:

 The necessity to enact a law which protects state secrets has been 
proposed by the governing party for same time, but one has not been 
approved because such laws are in danger of restraining the freedom of 
the press or the right to know. For instance, in 1985 , a Preventing 
Espionage etc., About State Secrets Bill was introduced under the Prim 
Minister Nakasone, but it was rejected because many people pointed out 
that the punishment wase too heavy and the area of secrecy was too vague. 
Again, in 2010, the intellectual-council introduced a report, The Way to 
Legislate to Protect Secret, which is countermeasure against the Fishing 
Boat Collision Incident near the Senkaku Islands. But this report was not 
introduced as a bill because of the confusion of the Great East Japan 
Earthquake.
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 In spite of such a historical discussion, the reason why the bill was 
approved was the revision of the National Security Council Act. In 2013, 
the deliberation on establishing a National Security Council, called the 
“Japanese version NSC”, was carried out in order to grant the Prime 
Minister the power to be able to provide leadership in the field of 
diplomacy and national security under Prime Minister Abe. With the 
establishment of the National Security Council, it because necessary to 
make a unified rule when sharing with other countries information related 
to national security. Although there have been secret protection rules such 
an Article 100 of the National Public Service Act, Article 96（2） of the Self-
Defense Forces Act or Act on Protection of Secrets Incidental to the Mutual 
Defense Assistance Agreement Between Japan and the United States of 
America, a more comprehensive secret protection rule was required, and 
the law was enacted.  

Main Provision:

Purpose （Art.1）
 With the complication of the international situation, the importance of 
preserving the information about national security is increasing, and with 
the development of the Information and Telecommunications Network 
Society, it has been worried that such information would be leaked. The 
purpose of this act is preventing leaks and contributing to the security of 
Japan and the Japanese people.

Designation of SDS （Art.3）
 The head of an administrative organ shall designate information that is 
listed in the table below and is kept undisclosed as Specially Designated 
Secrets （SDS）, which requires special secrecy because unauthorized 
disclosure would cause severe damage to the national security of Japan.

The Term and Life of Designation （Art.4）
 The head of an administrative organ will set the term of designation of 
up to 5 years. After the expiration date, the head can extend the term for a 
period not exceeding 5 years and 30 years in total, and if the head of the 
administrative organ obtains the approval of the Cabinet by providing 
compelling reasons for the extension of the term in order to ensure the 
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safety of the state and the people, he or she can exceed the term up to 60 
years in total.

Protective Measure of SDS （Art.5）
 When the head of an administrative organ designates SDS, he shall 
take measures to protect SDS including limiting the range of officials who 
can handle SDS according to article 11.

Limit of Handlers who Access to SDS （Art.11）
 Excluding the head of an administrative organs or ministers, access to 
SDS shall be limited to persons who are identified as not risking 
unauthorized disclosure of SDS.

The Interpretation and Application of Statute （Art.22）
 The act stipulates that stretching the interpretation of the act to unduly 
infringe on the fundamental human rights of the citizens shall be 
prohibited, and that due consideration should be given to freedom of the 
press and news gathering that contributes to guaranteeing the people’s 
right to know. The act also stipulates that news gathering by those 
engaged in publishing and the press shall be lawful as long as it is 
intended exclusively to serve the public interest and is not judged to have 
been carried out through violations of laws or grossly unreasonable 
means.

Penal Regulation （Arts.23-27）
 If those handling SDS as part of their duties let out SDS, imprisonment 
for not more than 10 years will be imposed on them.

Ensure Proper of Designation and Life （Supplementary Provision 
9）
 Deliberations will take place to ensure the appropriate implementation 
of the act to contribute to the national security and necessary steps, 
including the establishment of an independent and impartial organ 
charged with reviewing implementation, etc., shall be taken based on the 
results of these deliberations.
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Editorial Note:

 In Japan, there have been some provisions to protect national secrets, 
for example, the National Public Service Act or the Self-Defense Forces 
Act. And in many countries, there are also security systems which 
designate national information as secret. Nevertheless, SDS has been 
criticized from before its enactment because this law prescribes so 
comprehensive definition of ‘secret’ that it is diff icult to protect 
fundamental rights, for instance, the freedom of the press or the right to 
know.
 The necessity of an agency to check whether designations are 
appropriate was discussed in the Diet, so there is a term for establishing 
such an agency in supplementary provision 9. In fact, the preparation to 
establish such agency is developing, but it is internal mechanism of an 
administrative organ. So, it is doubtful that the agency will function as.
 In this law, four subjects of designated secrets are listed: “Defense”, 
“Foreign Affairs”, “Prevention of Designated Harmful Activities” and 
“Prevention of Terrorism.” But these definitions are vague and it is unclear 
that what information can be designated as secret. Particularly, the 
“Prevention of Designated Harmful Activities” is so vague that this term 
could be interpreted extensively to restrict will be extensive interpretation 
to restrain the freedom of expression. In Article 22, it is stipulated that 
“stretching the interpretation of the act to unduly infringe on the 
fundamental human rights of the citizens shall be prohibited” and “due 
consideration should be given to the freedom of the press and news 
gathering”, but this provision stipulates only a good faith effort, so it is 
unclear that what consideration will be made.
 As described above, this law implies many problems about the rights 
to know and the freedom of the press, which threaten the functioning of 
popular sovereignty. On the consideration of the importance of human 
rights, SDS should be applied carefully without infringing fundamental 
rights.


